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Executive summary

This Primary Medical Care Policy and Guidance Manual (PGM) has been updated to
reflect ongoing development and changes in the commissioning and contractual
management landscape. This suite of policies should be followed by all commissioners
of NHS Primary Medical Care. This approach ensures that all commissioners, providers
and most importantly patients are treated equitably and that NHS England and its
commissioners meet their statutory and/or delegated duties.

Provisions during the Covid pandemic

This is a second PGM update to be made during the pandemic and it is recognised that
many challenges and uncertainties remain around the continued management of

COVID-19 alongside the ongoing delivery and recovery of services..

Statutory duties remain and commissioners have a critical role to play in supporting
both the maintance, recovery and improvement of general practice services and may
also be faced with further outbreaks. Co mmi ssi oner sd responsibilit

safety also remain.

In this context the policies and guidance contained within this PGM continue to support
commissioners and their providers to ultimately deliver high quality care for their
patients. However, it is clear with the continuing COVID-19 challenges commissioners
contractual management responsibilities may need to be exercised flexibly taking
account of the local contrext and further guidance as may be issued time to time in

support.

The new Health and Care Bill

This update is also being made in lieu of and subject to the Health and Care Bill

successfully passing through parliament that will:

a) formally establish NHS Integrated Care Systems (ICSs) and give their governing
bodies 1 Integrated Care Boards (ICBs) i a broader range of responsibilities.
This will be done at the same time as abolishing Clinical Commissioning Groups
(CCGs); and,



b) introduce a new NHS Provider Selection Regime (PSR), which will establish a
new set of rules for arranging NHS services to give decision makers a more
flexible and proportionate decision-making process for selecting providers to
deliver healthcare services to the public, including primary medical services. This
will replace the current rules for procuring NHS healthcare services.

Integrated Care Systems

The ICB will take on the NHS commissioning functions of CCGs and, as set out in NHS
Operational Planning Guidance for 2021/22 and now confirmed, NHS England and
NHS Improvement will delegate some of its direct commissioning functions to ICBs, to
better empower them to join up health and care, improve population health and reduce
health inequalities. This includes delegating primary care as soon as operationally
feasible. With primary medical services successfully delegated to many CCGs for
some time, this means ICBs will assume delegated responsibility for Primary
Medical Services on establishment. This will be under a new delegation agreement
incorporating all direct commissioning functions to be delegated, which will include over
time all dental (primary, secondary and community), general optometry, and

pharmaceutical services.

As a result of what is in effect the planned transfer of delegated responsibilities from
CCGs to ICBs (whilst not prempting the will of parliament), all references to CCGs in
this document have been updated to CCGs/ICBs where appropriate. 6

Under delegation CCGs/ICBs have responsibility for commissioning and contract
monitoring GP services in their locality/systems, with NHS England maintaining overall

accountability.
NHS Provider Selection Regime (NHS PSR)

NHS England will also be required to publish guidance about compliance with the
requirements to be imposed by the new NHS PSR which, when taken together, are

expected to seek to ensure that decisions about who provides healthcare services are:

Made in the best interest of patients, taxpayers and the population
Robust and defensible, with conflicts of interests appropriately managed

Made transparently

— = = B=

Compliant with the rules of the regime as set out in NHS England guidance.



NHS England guidance will in the first instance supercede the current arrangements
described in this PGM as and when the new NHS PSR comes into force. The PGM wiill

be updated in the next annual refresh to align with this guidance.
General

In 2016, the first d?olicy Bookéfor Primary Medical Services was published (Gateway

Ref 04171), which provided commissioners of GP services with the context, information

and tools to commission and manage GP contracts. The O pol i csupelsededk 6 was
in November 2017 by this PGM which was last refreshed in February 2021 prior to this

update.

NHS England recognises the scale and pace of change in Primary Medical Care
commissioning, service delivery and redesign. As such it is committed to reviewing the
PGM, i tods us e amihdfeaipagklrecetvedteaclo year and in light of NHS

commitments and changes in legislation and regulation.

The amendments and additions of thisrefresharei nt ended as a Obusi nes
update summarised below and ahead of changes in legislation and regulation identified

earlier.

The PGM is divided into 4 parts (A-D). Templates have been embedded as extractable
documents for easier onward use.

Part A1 Excellent Commissioning and Partnership Working

1 Introduction T Minor Amendments to reflect the need to review the e
learning modules for Commissioners to align with the new Health and
Social Care Bill

2 Abbreviations and Acronyms i Minor factual accuracy amendments

3 Commissioning Described i No change

4 General Duties of NHS England (including addressing health inequalities i
No Change

5 Working Together i Commissioning and Regulating i No change

Part B1 General Contract Management

1 Contracts Described i Minor amendments



2 Assurance Framework Contract Review i Minor amendments to reiterate
the importanceof CCGs / | CBs 6 ad h eieseandcgeidanae pol i ¢
issued by NHS England, including the PGM

3 Managing Patient Lists i Minor amendment relating to the maintenance of
accurate patient lists

4 GP Patient Registration Standard Operating Principles for Primary Medical
Care i Minor amendment, new sub chapter on the registration of Civil
Servant and members of the Armed forces returning from overseas

postings

5 Temporary Suspension to Patient Registration T Minor amendments to
strengthen list closure

6 New chapter Managing [non-violent] inappropriate and unacceptable

patient behaviours, including protecting against discrimination,

harassment or victimisation

Special Allocation Scheme (SAS) i Minor Amendment

Contract Variations (templates available) i Minor Amendments

ManagingaPMSContract or 6s Ri ghi Notclkange GMS Cont

10 Practice Closedown (Planned / Scheduled) i Minor Amendments

11 Discretionary Payments (made under Section 96) i Minor Amendement,
factual accuracy checks

12 National Procurement Support Contract T Minor amendment

13 Premises Running Costs and Service Charges i No change

14 Sub-contracting of Clinical Services i Minor amendments

© 00 ~

Part Ci When things go wrong

1 Contract Breaches, Sanctions and Terminations i No change

2 Unplanned / Unscheduled and Unavoidable Practice Closedown i No
change

3 Death of a Contractor i No change

4 Managing Disputes i No change

5 Adverse Events (e.g. flood fire) i No change

Part DT General

1 GP IT Operating Model: Data and Cyber Security Arrangements 1 Minor

amendments

2 Protocol in respect of locum cover or GP performer payments for parental
and sickness leave i No amendment

3 Guidance Note: GP Practices serving Atypical Populations i No
Amendment

4 A new chapter Provision of Occupational Health Services i services

funded by the practice
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1 Il ntroducti on

1.1 Introduction

1.1.1 NHS England became responsible for direct commissioning of primary care
services on 1 April 2013 and since then, the emergence of co-commissioning
has seen all CCGs/ICBs taking on delegated authority. This revised Policy and
Guidance Manual (PGM) willrefert o 6 The Commi sneansoner 6 whi c
CCGs/ICBs with delegated authority.

This policy has been reviewed and refined in light of:

CCG/ICBfeedback from users;

engagement with stakeholders;

contractual and regulatory changes

= =A =4 4 -

the likely introduction of the new Health and Social Care Bill.

1.1.2 This PGM provides the policies to support a consistent and compliant approach
to primary medical care commissioning across England.

1.1.3 The PGM identifies sections which describe mandatory functions (i.e. those
absolutely defined in legislation and law) versus those which are provided as
guidance or best practice.

1.1.4 The PGM is supported by a suite of e-learning modules to provide
commissioners a deeper appreciation of some of the more complicated
commissioning or contract management scenarios they may face and
complement the content within the PGM. A link to each can be found in the
following sections and you will need to create a user account with Health
Educati on #&eamihgfor Hedlthcam to access them;

1 PartB1 Chapter 7 Contract Variation (7.14): Approving GP

Practice Boundary Changes https://portal.e-
Ith.org.uk/Component/Details/646429

1 PartB1 Chapter 7: Special Allocation Schemes (SAS)
https://portal.e-lfh.org.uk/Component/Details/647035

1 PartB 1 Chapter 7 Contract Variation (7.10): GP Contractor

Changes: Incorporation And Novation
https://portal.elfh.org.uk/Component/Details/647038



https://portal.e-lfh.org.uk/Component/Details/646429
https://portal.e-lfh.org.uk/Component/Details/646429
https://portal.e-lfh.org.uk/Component/Details/647035
https://portal.elfh.org.uk/Component/Details/647038

1 Part Ci Chapter 2 Unplanned / Unscheduled and Unavoidable
Practice Closedown: Handling threats to the continuity of GP
services
https://portal.e-Ifh.org.uk/Component/Details/647041

1 PartBi Chapter 11 NHS England Procurement Support
Contract and National Procurement Tool: Developing a
Primary Medical Care Service Procurement Strategy
https://portal.elfh.org.uk/Component/Details/647056

Each module should take between 30-40 minutes to complete and there is a
short self-assessment at the end of each module with results provided
immediately. NOTE: each module will need to be reviewed and refreshed where
appropriate to align with the requirements of the new Health and Social Care Bill.

1.2 Structure
1.2.1 A number of new policies have emerged since the policy book was first
published and these have been incorporated in to this manual. The PGM is
structured into four main sections for ease of navigation. These are:
1 Part AT Excellent Commissioning and Partnership Working
Part B 1 General Contract Management

1
1 Part Ci When things go wrong
1 PartD1i1 General

1.2.2 NHS England will update and refine policies periodically and following changes
in legislation, contracts or central policy and guidance. Users of this manual are
advised this is a controlled document and the most up to date version should
always be used. That is, the version whicl

website www.england.nhs.uk

1.3 Transitional arrangements
1.3.1 This PGM replaces all previous versions. In addition, we have embedded as
chapters some other related policy / guidance that have been published by NHS
England as standalone documents sincet he or i gyi nBad o k6P owaisc p u b |
in July 2016. The processes and procedures set out in this PGM must be
followed where a matter arises after the date of publication of this PGM.
1.3.2 Where a matter arose prior to the publication of this PGM (and the parties are

therefore following a previous policy) the parties should continue to follow that


https://portal.e-lfh.org.uk/Component/Details/647041
https://portal.elfh.org.uk/Component/Details/647056
http://www.england.nhs.uk/

previous policy as this would have been the expectation of the parties at the
time.

1.3.3 Parties following a previous policy should consider switching to the relevant
policy set out in this PGM if there is a natural transitional point in the matter and
provided all parties agree.



2 Abbreviations and Acronyms

2.1 Abbreviations and Acronyms

2.1.1 The following abbreviations and acronyms are used in the medical policies:



5YFV 5 Year Forward View
ACO Accountable Care Organisation
APMS Alternative Provider Medical Services

APMS Directions

Alternative Provider Medical Services Directions

CCG Clinical Commissioning Group

COSHH Control of Sustances Harzadous to Health
CQC Care Quality Commission

FHSAU Family Health Services Appeal Unit

GMS General Medical Services

GMS Regulations

The National Health Service (General Medical

Services Contracts) Regulations 2015

GMS SFE General Medical Services Statement of Financial
Entitlements Directions 2013

GP General Practitioner

GPVF General Practice Forward View

HWB Health and Wellbeing Board

ICB Integrated Care Board

ICS Integrated Care Systems

LMC Local Medical Committee

NBM New Business Models

NCM New Care Models

NHS Act National Health Service Act 2006

NHS BSA NHS Business Services Authority




PSR Provider Service Regime

NHSR NHS Resolution

PCA Primary Care Appeals (Part of NHSR)

PCSE Primary Care Support England (delivered by
Capita on behalf of NHS England)

PCN Primary Care Network

PHSO Parliamentary and Health Service Ombudsman

PMS Personal Medical Services

PMS Regulations

The National Health Service (Personal Medical

Services Agreements) Regulations 2015

TUPE

Transfer of Undertakings (Protection of

Employment) Regulations 2006

Staff working with the NHS may also find this acronym buster helpful (which provides a
broader list of NHS acronyms in use beyond this document), alongside

our understanding the NHS section.



http://www.nhsconfed.org/acronym-buster
https://www.england.nhs.uk/participation/nhs/

3 Commi ssioning Described

3.1 Commissioning Arrangements

3.2 Introduction

3.2.1 As of 1 April 2021, all CCGs have delegated commissioning arrangements for
primary medical services and as a result of the CCGs/ICBs mergers programme,
the number of CCGs/ICBs with delegated authority has reduced to 106. This
chapter provides an overview of the models of co-commissioning and how the
policies reflected the involvement of CCGs/ICBs under different co-
commissioning models. This is acknownledged now as largely redundant given
all CCGs have taken on delegated authority and this chapter will need to be
updated to reflect the model of delegated commissioning under the Health and

Social Care Bill.
3.3 Background

3.3.1 In May 2014, NHS England invited CCGs to come forward with expressions of
interest to take on an increased role in the commissioning of primary care
services. The intention was to empower and enable CCGs/ICBs to improve
primary care services locally for the benefit of patients and local communities.

3.3.2 The scope of primary care co-commissioning for 2015/16 was primary medical
services only.

3.3.3 CCGs/ICBs could choose which form of co-commissioning they would like to

adopt:

greater involvement in primary care decision-making;
joint commissioning arrangements; or

delegated commissioning arrangements.



3.4 Co-commissioning Models:

3.5 Greater involvement in primary care co-

commissioning:

Greater involvement in primary care co-commissioning was an invitation to CCGs/ICBs
to collaborate more closely with NHS England to ensure that decisions taken about
healthcare services are strategically aligned across the local health economy.
CCGs/ICBs who wished to have greater involvement in primary care decision making
could participate in discussions about all areas of primary care including primary
medical care, eye health, dental and community pharmacy services, provided that NHS
England retains its statutory decision-making responsibilities and there is appropriate

involvement of local professional networks.

3.6 Joint commissioning arrangements:

3.6.1 A joint commissioning model enabled one or more CCGs/ICBs to assume
responsibility for jointly commissioning primary medical services with NHS
Engl and, either through a joint committee
commissioning arrangements allowed CCGs/ICBs and NHS England to more
effectively plan and improve the provision of out of hospital services for the

benefit of patients and local populations.

3.6.2 The functions that joint committees could cover included:

1 GMS, PMS, APMS contracts, (including the design of PMS and APMS contracts,
monitoring of contracts, taking contractual action, such as issuing
breach/remedial notices, and terminating a contract;
T newly designed enhanced services (ALocal I
ADi rected Enhanced Services (DES)o0);
design of local incentive schemes;
the ability to establish new GP practices in an area,;

approving practice mergers; and

=2 =/ A =4

making decisions on O0discretionaryd payme.]

and



T

3.6.3

3.6.4

3.7.1

3.7.2

where appropriate considerations in relation to primary care and the

development of MCP/PACS arrangements.

Joint commissioning arrangements exclude individual GP performance
management (medical performersd | ist for
England is also responsible for the administration of payments and list

management.

CCGs/ICBs had the opportunity to discuss dental, community optometry and

community pharmacy commissioning with NHS England and local professional

networks but have no decision making powers over general optometry or

community pharmacy services commissioned under the regulations. However,
CCGs/ICBs do currently have the opportunity to commission local enhanced

services from community pharmacy and optometry providers.

3.7 Delegated commissioning arrangements:

Delegated commissioning is an opportunity for CCGs/ICBs to assume full
responsibility for commissioning general practice services. Legally, NHS
England retains the residual liability for the performance of primary medical care
commissioning. Therefore, NHS England will require robust assurance that its
statutory functions are being discharged effectively. continue to remain
responsible for discharging their statutory duties, for instance, in relation to the
quality, financial resources and public participation.

The following primary care functions are included in the CCG delegated

arrangements:

GMS, PMS, APMS (including the design of PMS and APMS contracts,

monitoring of contracts, taking contractual action, such as issuing

breach/remedial notices, and removing a contract);

newly designed enhanced services (fALocal
ADi rected Enhanceyd; Services (DES)

design of local incentive schemes as an alternative to the Quality and Outcomes
Framework (QOF);

the ability to establish new GP practices in an area;



1 approving practice mergers; and

T making decisions on o6discreti omeiemnes). pay merl

3.7.3 Where a CCG/ICB is considering developing an a potentially novel, contentious
or repercussive arrangement, it should discuss this with NHS England to
consider the implications in relation to delegated co-commissioning and the
involvement of NHS England.
3.7.4 Delegated commissioning arrangements exclude individual GP performance
management (medicalperfor mer s6 | i st for GPs, apprai sce
England is also responsible for the administration of payments and list

management.

3.7.5 Paragraph 3.6.4 also applies to delegated CCG commissioning arrangements.

3.8 ICS Delegated Commissioning Arrangements

3.8.1 The expectation is that from April 2022 ICBs will assume delegated responsibility
for primary medical services currently delegated to all CCGs (and continuing to
exclude Section 7A Public Health functions) and by April 2023 will take on
delegated responsibility for dental (primary, secondary and community), general

ophthalmic services and pharmaceutical services.

3.8.2 Functions retained nationally will include:
1 identifying national priorities, setting outcomes, and developing national
contracts or contractual frameworks
1 maintaining national policies and guidance that will support ICBs to be effective
in their delegated functions

1 delivering support services.

3.8.3 In addition, NHS England will maintain reserved functions such as performers list

management, and wider aspects of professional regulation.

3.8.4 Work to establish and communicate the full, detailed scope of what will be
delegated and what will be retained nationally and regionally, and the conditions

that will apply to the exercise of delegated functions is current underway.



3.9.1

3.9.2

3.9.3

3.94

3.9.5

3.9 Co-Commissioning and Primary Care Policies:

For the purposes of the primary care policies, the Commissioner of the primary
care service is not referred to by name but simply as the "Commissioner". This is
to reflect the fact that for primary medical services, the identity of the
Commissioner in an area used to depend on the model of co-commissioning
that was CCG/ICBadopted and now is subject to Health and Social Care Bill (ie.
abolishing CCGs and creating ICSs/ICBs):

CCG/ICBCCG/ICBCCG/ICBCCG/ICBCCG/ICB
Although CCGs/ICBs may assume the role of the Commissioner for the
purposes of the policies, for CCG delegation, legally NHS England retains the
residual liability for the performance of primary medical care commissioning. The
position for ICS delegation is subject to the Health and Social Care Bill.
However, there will be matters which have not been delegated to CCGs/ICBs or
are not able to be carried out by a CCG/ICB in which case the Commissioner will
be NHS England.
CCG/ICBCCG/ICBUnder delegated commissioning arrangements, a CCG/ICB
will have agreed on a delegation agreement with NHS England. This document
will set out for what matters the CCG/ICB has decision-making responsibilities.
Where the delegation agreement sets out obligations on the CCG/ICB, e.g.
liaising with NHS England in relation to managing disputes, the relevant primary

medical policy refers to the delegation agreement and highlights relevant points.
Equality and Health Inequalities:
CCGs/ICBs and NHS England have legal duties in respect of equality and health

inequalities. Supporting guidance has been issued within the 2020-2021

Planning and Contracting Guidance, Guidance for NHS Commissioners on

equality and health inequalities legal duties. A number of data and analysis tools

are published by Public Health England (e.g. the Inequalities Calculation Tool).

In the commissioning and operational implementation of primary medical
services due regard should be given to these duties. Further detail is also

provided in the next section.


https://www.england.nhs.uk/publication/nhs-operational-planning-and-contracting-guidance-2020-21/
https://www.england.nhs.uk/publication/nhs-operational-planning-and-contracting-guidance-2020-21/
https://www.england.nhs.uk/wp-content/uploads/2015/12/hlth-inqual-guid-comms-dec15.pdf
https://www.england.nhs.uk/wp-content/uploads/2015/12/hlth-inqual-guid-comms-dec15.pdf
https://www.gov.uk/guidance/phe-data-and-analysis-tools#health-inequalities

3.10Primary Care Networks

3.10.1 Primary Care Networks (PCNs) build on the core of current primary care
services and enable greater provision of proactive, personalised, coordinated
and more integrated health and social care, with greater collaboration between
general practice and other local system partners including community pharmacy,
local authorities, social care, community providers, mental health providers and
voluntary services. Clinicians describe this as a change from reactively providing
appointments to proactively caring for the people and communities they serve.

PCNs can also help to provide stability and resilience for practices.

3.10.2 Refreshing NHS Plans for 2018-19 and the NHS Long Term Plan prefigured the

formal intention that every practice should be part of a PCN, covering the whole

country. This was delivered as part of Investment and volution: the five-year

framework for GP contract reform which introduced from 1 July 2019 a new

Directed Enhanced Servicei it he Net wot KDESatr ht s goal
general practice plays a leading role in every PCN and enables much closer

working between PCNs and their Integrated Care Board.

3.10.3 Primary Care Networks are based on GP registered lists, and are made up of a
practice or practices (and possibly other providers) typically serving natural
communities of around 30,000 to 50,000 people. These parameters mean that
PCNs aresmall enough to provide the personal care valued by both patients and
GPs, but large enough to have impact and economies of scale through better
collaboration between practices and others in the local health and social care

system.

3.10.4 By 2023/24, the Network Contract DES is expected to invest £2.376 billion in
PCNs, or £1.90 million per typical network covering 50,000 people. This will
include funding for around 26,000 more health professionals including clinical
pharmacists, physician associates, first contact physiotherapists, community
paramedics, mental health practitioners, social prescribing link workers and
others. Bigger teams of health professionals will work across PCNs, as part of
community teams, providing tailored care for patients and will allow GPs to focus

more on patients with complex needs.


https://www.england.nhs.uk/deliver-forward-view/
https://www.longtermplan.nhs.uk/wp-content/uploads/2019/08/nhs-long-term-plan-version-1.2.pdf
https://www.england.nhs.uk/wp-content/uploads/2019/01/gp-contract-2019.pdf
https://www.england.nhs.uk/wp-content/uploads/2019/01/gp-contract-2019.pdf

3.10.5 Find out more through case studies from across the country where primary care

networks are already making a difference to staff and patients.

3.10.6 In March 2020 , NHS England published the Network Contract DES contract

specification 2021/22 1 PCN Requirements and Entitlements, setting out

eligibility requirements and the rights and obligations of practices, PCNs and
commissioners under the DES. A range of additional information to assist
commissioners and providers in further developing PCNs is also available on the

NHS England GP contract page.



https://www.england.nhs.uk/publication/?filter-keyword=network&filter-category=gp&filter-publication=case-study&filter-date-from=&filter-date-to=
https://www.england.nhs.uk/wp-content/uploads/2021/03/B0431-network-contract-des-specification-pcn-requirements-and-entitlements-21-22.pdf
https://www.england.nhs.uk/wp-content/uploads/2021/03/B0431-network-contract-des-specification-pcn-requirements-and-entitlements-21-22.pdf
https://www.england.nhs.uk/gp/investment/gp-contract/

4 Gener al Duties of NHS Engl and

health i1 nequalities)

41.1

4.1.2

4.1.3

4.1.4

4.1.5

4.1.6

4.1.7

4.1 Introduction

This chapter outlines the general duties that NHS England must comply
with that are likely to affect the decisions it takes regarding the provision of
primary care.

CCGs/ICBs carrying out commissioning under delegated authority do so on
behalf of NHS England. CCGs/ICBs need to comply with NHS England's legal
duties when doing this i this is set out in the Delegation Agreement. Therefore,
this chapter is also relevant to CCGs/ICBs.

In many instances the duties placed on NHS England are mirrored by similar
duties placed on CCGs/ICBs. We have highlighted the equivalent CCG/ICB duty
and will do so for ICSs in the next update following and subject to the Health and
Social Care Bill passing. However, this note does not cover any further
CCG/ICB duties that apply only to CCGs/ICBs and not to NHS England. In this
chapter "commissioners" refers to NHS England and CCGs/ICBs under
delegated authority.

There are many general duties on commissioners. It is important that
decision-makers are familiar with all these duties because if a duty has not
been complied with when a decision is taken, that decision can be challenged
in the courts on the grounds that it is unlawful.

This guidance looks at the general duties that commissioners are required to
comply with that are most applicable to primary care, providing examples to
illustrate how they might affect decision making.

Reference should be made to the previous chapter on delegated commissioning
arrangements for primary care. As has been noted, under such arrangements
NHS England retains the legal responsibility for compliance with the duties in
respect of primary medical care commissioning. Accordingly, NHS England will
require assurance that its statutory functions are being discharged effectively by
a CCG/ICB. This underlines the importance of compliance with the duties
outlined in this chapter.

In the text box below is a summary of the duties that are covered by this
chapter. The chapter (from 2 onwards) goes on to look at each of the duties in

more detail. A table of contents is also provided for clarity.

(1
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Summary of duties covered by this chapter:

Equality and Health Inequalities duties

a) Equality Act 2010

4.1.8 The Equality Act 2010 prohibits unlawful discrimination in the provision of services
on the grounds of age, disability, gender reassignment, marriage and civil
partnership, pregnancy and maternity, race, religion or belief, sex and
sexual orientation. These are the "protected characteristics".

4.1.9 As well as these prohibitions against unlawful discrimination, the Equality Act

2010 requires commissioners to have "due regard" to the need to:
4.1.9.1 eliminate discrimination that is unlawful under the Equality Act;

4.1.9.2 advance equality of opportunity between people who share a relevant

protected characteristic and people who do not share it; and

4.1.9.3 foster good relations between persons who share a relevant protected
characteristic and persons who do not share it.

This can require NHS England to take positive steps to reduce inequalities

4.1.10 The duty is known as the public sector equality duty or PSED (see section 149 of the
Equality Act 2010). The Equality Act 2010 also imposes (through Regulations made
under the Act) particular inequality related duties on commissioners. Failure to

comply with these specific duties will be unlawful.

b) NHS Act 2006 (as amended by the Health and Social Care Act 2012)

4.1.11 Under the NHS Act 2006 (as amended by the Health and Social Care Act 2012)

commissioners also have a duty to have regard to the need to:-

41.11.1 reduce inequalities between patients with respect to their ability to access

health services; and

4.1.11.2 reduce inequalities between patientswith  respect to the

outcomes achieved for them by the provision of health services

4.1.11.3 (in respect of NHS England, see section 13G of the NHS Act 2006; and, in
respect of CCG/ICB, see section 14T of the NHS Act 2006)

Other non-equality and health inequalities related duties

The "Regard Duties"




4.1.12 In addition to the above, there are other obligations on commissioners to "have
regard” to particular factors. These are set out in the NHS Act 2006 (as amended by
the Health and Social Care Act 2012). The other "Regard Duties" are:

4.1.12.1 the duty to have regard to the desirability of allowing others in the
healthcare system to act with autonomy and avoid imposing
unnecessary burdens upon them, so far as this is consistent with the interests
of the health service (in respect of NHS England, see section 13F of the NHS
Act 2006)

4.1.12.2 the duty to have regard to the need to promote education and training of
those working within (or intending to work within) the health service (in respect of
NHS England, see section 13M of the NHS Act 2006; and, in respect of CCG/ICBs,
see section 14Z of the NHS Act 2006)

4.1.12.3 the duty to have regard to the likely impact of commissioning decisions on
healthcare delivered in areas of Wales or Scotland close to the border with
England (in respect of NHS England, see section 130 of the NHS Act 2006)

The "View To Duties"

4.1.13 The "View To Duties" are:

4.1.13.1 the duty to act with a view to delivering services in a way that promotes
the NHS constitution (in respect of NHS England, see section 13C(1)(a) of the
NHS Act 2006; and, in respect of CCG/ICBs, see section 14P of the NHS Act 2006)

41.13.2 the duty to act with a view to securing continuous improvement in the
quality of services in health and public health services (in respect of NHS England,
see section 13E of the NHS Act 2006; and, in respect of CCGs, see section 14R of
the NHS Act 2006)

4.1.13.3 the duty to act with a view to enabling patients to make choices
about their care (in respect of NHS England, see section 131 of the NHS Act 2006;
and, in respect of CCG/ICBCCGs/ICBs, see section 14R of the NHS Act 2006)

4.1.13.4 the duty to act with a view to securing integration, including between
health and other public services that impact on health, where this would improve
health services (in respect of NHS England, see section 13N of the NHS Act 2006;
and, in respect of CCG/ICBCCGs/ICBs, see section 1471 of the NHS Act 2006)

The "Promote Duties"

4.1.14 The "Promote Duties" are:




41.14.1 the duty to promote awareness of the NHS Constitution among
patients, staff and members of the public (in respect of NHS England, see
section 13C(1)(b) of the NHS Act 2006; and, in respect of CCG/ICBCCGs/ICBs,
see section 14P(1)(b) of the NHS Act 2006)

4.1.14.2 the duty to promote the involvement of patients and carers in decisions
about their own care (in respect of NHS England, see section 13H of the NHS
Act 2006; and, in respect of CCG/ICB, see section 14U of the NHS Act 2006)

4.1.14.3 the duty to promote innovation in the health service (in respect of NHS
England, see section 13K of the NHS Act 2006; and, in respect of
CCG/ICBCCGSs/ICBs, see section 14X of the NHS Act 2006)

4.1.14.4 the duty to promote research and the use of research on matters
relevant to the health service (in respect of NHS England, see section 13L of
the NHS Act 2006; and, in respect of CCG/ICBCCGs/ICBs, see section 14Y of the
NHS Act 2006)

The "Involvement Duty"

4.1.15 Commissioners have a duty to make arrangements to secure that service users

and potential service users are involved in:
4.1.15.1 the planning of commissioning arrangements by commissioners;

4.1.15.2 the commissioners' development and consideration of proposals for
changes to commissioning arrangements, if the implementation of the proposals
would impact on the range of health services available to service users or the

manner in which they are delivered; and

4.1.15.3 the commissioners' decisions affecting the operation of commissioning

arrangements, if those decisions would have such an impact.

(in respect of NHS England, see section 13Q of the NHS Act 2006; in respect of
CCG/ICBCCGS/ICBs, see section 1472 of the NHS Act 2006)

Duty to act fairly & reasonably

4.1.16 Commissioners have a duty to act fairly and reasonably when making its

decisions. These duties come from case law that applies to all public bodies.

Duty to obtain advice

4.1.17 Commissioners have a duty to "obtain appropriate advice" from persons with a

broad range of professional expertise (in respect of NHS England, see section 13J of




42.1

4.2.2

4.2.3

the NHS Act 2006; and, in respect of CCG/ICBCCGs/ICBs, see section 14W of the
NHS Act 2006)

Duty to exercise functions effectively

4.1.18 Commissioners have a duty to exercise their functions effectively, efficiently and
economically (in respect of NHS England, see section 13D of the NHS Act 2006; and,
in respect of CCG/ICBCCGSs/ICBs, see section 14Q of the NHS Act 2006)

Duty not to prefer one type of provider
4.1.19 Commissioners must not try to vary the proportion of services delivered by providers

according to whether the provider is in the public or private sector, or some other

aspect of their status.

4.2 Equality and Health Inequalities Duties

This section considers equality and health inequality duties. First, the duties under
the Equality Act 2010 are considered followed by the other health inequality-

related duties.

a) EQUALITY ACT 2010

Commissioners have both general and specific equality related duties under the
Equality Act 2010. The general duty can be found in section 149 of the Equality
Act. Itis known as the public sector equality duty or the PSED. The specific duties
are imposed on commissioners by secondary legislation, namely the
Equality Act 2010 (Specific Duties and Public Authorities) Regulations 2017.
Further details on both the PSED and the 2017 Regulations are provided in the
sections below.

The duty to have regard to the PSED will arise when commissioners are exercising
their functions. A commissioner will be open to legal challenge if they are unable
to demonstrate their regard to the PSED when publishing guidance or policies, or
making decisions. A failure to comply with the prescribed duties outlined in the

2017 Regulations will also be unlawful.

The protected characteristics



4.2.4
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4.2.5

The Equality Act 2010 prohibits unlawful discrimination in the provision of
services (including healthcare services) on the basis of "protected

characteristics". The protected characteristics are:

age

disability

gender reassignment

marriage and civil partnership

pregnancy and maternity

race

religion or belief (which can include an absence of belief)
sex

sexual orientation

Unlawful discrimination can also occur if a person is at a disadvantage because

of a combination of these factors.

Unlawful discrimination

4.2.6

There are broadly four types of discrimination in the provision of services that
are unlawful under the Equality Act 2010:



1 Direct discrimination services are not available to someone because they
are e.g. not married, over 35, a woman. Apart from a few limited exceptions,
direct discrimination will always be unlawful, unless it is on the grounds of
age and the discrimination is a proportionate means of achieving a legitimate
aim.

1 Indirect discrimination occurs when commissioners apply a policy, criterion or
practice equally to everybody but which has a disproportionate negative impact
on one of the groups of people sharing a protected characteristic, and where
the complainant cannot themselves comply. The classic example is a height
requirement, which is likely to exclude a much greater proportion of women
than men because women are on average significantly shorter. Requirements
that require people to behave in a certain way will amount to indirect
discrimination if compliance is not consistent with reasonable expectations
of behaviour. For example, a requirement not to wear a head covering
would be indirectly discriminatory on the grounds of religion, even though
followers of religions which require a head covering are physically able to
remove it. Indirect discrimination is not unlawful if it is a proportionate
means of achieving a legitimate aim.

1 Disability discrimination occurs if a person is treated unfavourably because of
something "arising in consequence of their disability”. This captures
discrimination that occurs not because of a person's disability per se (e.g. a
person has multiple sclerosis) but because of the behaviour caused by the
disability (e.g. use of a wheelchair). So an inability of someone with multiple
sclerosis to access services when using their wheelchair could be an
instance of disability discrimination.

1 Disability discrimination is not unlawful if it is a proportionate means of

achieving a legitimate aim.



T

A failure to make "reasonable adjustments” for people with disabilities who
are put at a substantial disadvantage by a practice or physical feature. The
duty also requires bodies to put an "auxiliary aid" in place where this would
remove a substantial disadvantage e.g. a hearing aid induction loop. The
duty to make reasonable adjustments might e.g. require NHS England or a
CCG/ICB to make consultation materials available in braille. However, some
care is needed here. People with disabilities have a right to access
services in broadly the same way as people without disabilities, so far as is
reasonable. Offering a telephone consultation to a wheelchair using patient
who is prevented from accessing a clinic by steps may in fact be unlawful
discrimination rather than a reasonable adjustment. The wheelchair user should
be able to access services in broadly the same way as others i.e. by attending

practice premises for a consultation.

(Unlawful discrimination is also prohibited in the field of employment and other
areas but these are not covered in this guidance.)

Public sector equality duty

4.2.7 The Equality Act 2010 requires commissioners to have "due regard" to the need

4.2.8

4.2.9

to:
eliminate discrimination that is unlawful under the Act;

advance equality of opportunity between people who share a protected

characteristic and people who do not share it; and

foster good relations between persons who share a protected characteristic and
persons who do not share it.

These objectives are often referred to as the "three aims" of the PSED. The aims
are amended for the protected characteristic of marriage and civil partnership.
Commissioners do have to have due regard to eliminate unlawful discrimination
based on marriage and civil partnership (the first aim). However, they are not
required to have due regard to the need to advance equality of opportunity or
foster good relations in relation to marriage and civil partnership (the second and
third aims).

Compliance with the three aims of the PSED can require a commissioner to take

positive steps to reduce inequalities. In this regard the Act permits treating some



people more favourably than others but not if this amounts to unlawful
discrimination (what is meant by unlawful discrimination is considered below). The
PSED has been used successfully on many occasions to challenge changes to
services.

4.2.10 This means that a commissioner has a duty to help eliminate any unlawful
discrimination practised by the providers of primary care e.g. through requiring
premises to be accessible. Failing to use its negotiating power to secure such
changes could be seen as a breach by a commissioner of the PSED, as well as a
breach of the non-discrimination rules by the service provider.

Example:

After a site visit the commissioner becomes aware that consulting rooms in a GP
surgery are no longer accessible to those with limited mobility as they have been
moved upstairs. The commissioner decides that as there are no downstairs
consulting rooms and there is no lift or stair lift, this is a breach of the
practice's duty to make reasonable adjustments under the Equality Act. This
in turn is a breach of the practice's duty under its contract with the
commissioner to comply with legislation. In order to comply with the PSED
the commissioner takes steps to ensure that the practice complies with
its Equality Act duties by raising the issue informally and issuing a breach
notice if the problem is not remedied

Example:

A hearing impaired patient complains to the commissioner about their
experience with a local (NHS commissioned) provider. The patient was unable
to communicate effectively with the provider because of their hearing impairment.
When the patient suggested that the provider obtain a sign language interpreter
to translate for them this was refused.

It is likely that the provider will be in breach of their obligations under the Equality
Act 2010 to make reasonable adjustments. In order to comply with the PSED
NHS England takes steps to investigate and enforcement action if needed.

4.2.11 Carrying out appropriate equality and health inequalities impact assessments
(EHIAS) is usually critical to proving discharge of the PSED, although they are
not as such a legal requirement. This is because if there is no assessment of
the impact of a possible change on groups with protected characteristics, it is
very difficult to argue that the commissioner had the impact properly in mind when
it made its decision. This is the case even if the impact on protected groups is
minimal.

4.2.121t is not always easy to assess the equality impact. A robust service user

involvement exercise will help the commissioner to identify any issues. It is



advisable to ask question(s) directly aimed at equalities issues. In many cases, it

is advisable to take special steps to reach seldom heard groups affected by the

decisions (e.g. by working with local voluntary, community and faith sector groups

and holding meetings in community venues). The more likely a decision is to
disproportionately affect a protected group, the more important it is to get feedback

from that group about the decision. Undertaking a literature search can also be

hel pful to see what evidence is avail abl ¢
Inequalities Unit has a Resource Hub with information which can be found here:
https://www.england.nhs.uk/about/equality/equality-hub/

4.2.13 The PSED means that the commissioner must consider equalities issues when
making decisions. In some cases, there may be a solution that causes less
disadvantage to a protected group but for other reasons is undesirable. In these
situations, it is important to acknowledge the disadvantage, work towards
reducing the negative impact caused and be clear about why the decision was
taken. This may include outlining costs concerns. It also makes sense to monitor
the situation e.g. does the demographic of service users change as a result of
the decision and timetable a formal review in e.g. a year's time.

4.2.14 There are a few themes arising from the cases we have seen on the application

of the PSED (and similar duties in previous legislation).


https://www.england.nhs.uk/about/equality/equality-hub/

4.2.14.1 A need to explicitly recognise that the PSED applies and equalities
issues need to be considered.

4.2.14.2 The duty is an ongoing one 7 to be considered at all stages of
decision-making not just at the end.

4.2.14.3 A need to be clear about the factors driving a decision, even if these
are unpalatable e.g. budgetary pressures.

4.2.14.4 A need to analyse in some detail the impact of a proposed policy or
decision so that the public authority has a clear idea of who is affected and
how. Statements of impact need to be supported by evidence where
possible.

4.2.14.5 If a decision is made that will impact negatively on a protected group,
that should be acknowledged and the rationale explained.

4.2.14.6 There should be a detailed consideration as to how any negative impact
of the decision could be mitigated. If the steps identified are not practicable,
this should be explained.

4.2.14.7 The duty must be complied with at the time of the decision. After the
event reasoning is rarely allowed so a record should be made at the time about
how equalities issues were considered.

4.2.15 Further guidance onthe PSEDcan be found on NHS Engl and:¢

Health Inequalities Unit has a Resource Hub with information which can be
found here: https://www.england.nhs.uk/about/equality/equality-hub/.

Additionally, the Equality and Human Rights Commission publish a wealth of
information here: https://www.equalityhumanrights.com/en
42151 Guidance on the PSED can also be found on the EHRC's website:

https://www.equalityhumanrights.com/en/advice-and-guidance/public-sector-
equality-duty.

THE EQUALITY ACT 2010 SPECIFIC DUTIES

4.2.16 In addition to the PSED NHS England and CCGs/ICBs are also required to comply
with the specific duties contained in the Equality Act 2010 (Specific Duties and
Public Authorities) Regulations 2017.

4.2.17 The 2017 Regulations came into force on 31 March 2017. The 2017 Regulations
replace the first set of specific duty regulations made in 2011.

4.2.18 The 2017 Regulations among other things require commissioners to publish:


https://www.england.nhs.uk/about/equality/equality-hub/
https://www.equalityhumanrights.com/en
https://www.equalityhumanrights.com/en/advice-and-guidance/public-sector-equality-duty
https://www.equalityhumanrights.com/en/advice-and-guidance/public-sector-equality-duty

equality objectives that should be achieved to comply with the PSED (Regulation
5). This has to be done by 30 March 2018 and the objectives need to be
updated once every four years. Details of NHS England's equality objectives
have been published on the Resource Hub:
https://www.england.nhs.uk/about/equality/equality-hub/. Co-commissioners

should ensure that they are familiar with NHS England's equality objectives.

4.2.19 The Equality and Human Rights Commission can, under sections 31 and 32 of the
Equality Act 2006, investigate and enforce a failure to comply with the PSED or
the specific duties. Alternatively, a failure to comply with the general and specific
duties could be challenged by way of judicial review. Such a claim could be
brought by a person or group directly affected by a failure to comply with these

duties.

b) Health Inequalities duties and the NHS Act 2006 (as
amended by the Health and Social Care Act 2012)

4.2.20 Under the Health and Social Care Act 2012, commissioners are required to have

regard to the need to:

1 reduce inequalities between patients with respect to their ability to access health
services, and
1 reduce health inequalities between patients with respect to the outcomes

achieved for them by the provision of health service

4.2.21 When making decisions about primary care 1 particularly about service
changes 1 decision-makers will need to bear in mind the impact on health
inequalities. To do this the commissioner will need some data on existing health
inequalities, and to consider whether its decision can be used to diminish these.
A vast amount of data 1is availabl e
commissioners identify health inequalities in their area.

4.2.22 The key point is that the commissioner can show (through documentation,
principally an EHIA) that the impact a decision will have on health inequalities
has been taken into account, and that its decision is based on some relevant data
and evidence.

4.2.23 NHS England and Public Health England have made available several resources
to assist organisations to find out about information, resources and action being
taken to reduce health inequalites in England. See here:

https://www.england.nhs.uk/about/equality/equality-hub/resources/. Local Joint



https://www.england.nhs.uk/about/equality/equality-hub/
https://www.england.nhs.uk/about/equality/equality-hub/resources/

Strategic Needs Assessments (JSNA) prepared by local Health and Wellbeing
Boards, CCG/ICBSystem Oversight Framework indicators and NHS RightCare

can be valuable sources of information about local health inequalities.



THE OTHER NON-EQUALITY AND HEALTH INEQUALITIES RELATED
DUTIES

4.3 The Regard Duties

Introduction

43.1

4.3.2

4.3.3

The "Have regard", "act with a view to" or "promote" duties under the NHS Act
2006 form a loose hierarchy of legal duties:

The duty to have regard means that when taking actions, a certain thing
must be considered

The duty to promote means action must be taken that actually achieves an
outcome. Additionally, it is possible to promote something by encouraging
others to do it.

The duty to act with a view to means that action must be taken with a purpose in

mind.

In contrast to the Promotion Duties and the View To Duties, the Regard Duties
apply to every action of a commissioner where it is carrying out its primary
care functions. (Pausing there, the duty will not normally apply to "private law"
decisions that would be taken by any private sector organisationi leasing estate
etc.)

The PSED cases are the best guide that we have to how a court would interpret
a commissioner's Regard Duties under the NHS Act 2006. We can learn from
these that:

Commissioners who have to take decisions must be made aware of their duty to
have regard to the various issues outlined in the duties. Failure to do so will render
the decision unlawful.

The Regard Duties must be fulfiled before and at the time that a particular
decision is being considered. If they are not, any attempts to retrospectively justify
a decision as consistent with the Regard Duties will not be enough to discharge
them.

Commissioners need to engage with the Regard Duties with rigour and with an
open mind.

It is good practice for the decision-maker to make reference to the Regard Duties.
It is not possible for the commissioner to delegate the duties down to another
organisation to comply with. This applies in respect of NHS England delegated

co-commissioning arrangements for primary care services (see above). NHS



4.3.4

England will always have to comply with its duties under the NHS Act 2006, even
if a CCG/ICB is carrying out commissioning on its behalf. However, it is a
requirement of the delegation agreement that CCGs/ICBs act in such a way that
enables NHS England to comply with its duties. If a commissioner acts through
contractors it must ensure as necessary that they act consistently with the duties.
The Regard Duties are continuing ones that apply throughout decision-making. It
is not enough to only "rubber stamp" a decision by reference to the Regard Duties
at the end of a decision-making process. The Regard Duties need to be borne in
mind throughout.

It is crucial to keep an adequate record of how the Regard Duties are considered.
If records are not kept it will make it more difficult, evidentially, for the

commissioner to persuade a court that the duties imposed have been fulfilled.

One key point to understand is that there is no obligation to achieve the object
of the Regard Duties e.g. it is not unlawful not to eliminate health inequalities
(although equally, if health inequalities persist and widen, that fact would need
to inform consideration of the regard duty). Nor does the commissioner have
the luxury of "pausing” the health service while it investigates health inequality
or any other matter. The duties are to have regard, not to achieve perfection,

and this is a practical rather than an academic exercise.

REDUCE HEALTH INEQUALITIES

4.3.5

This duty has been discussed above. It is listed here for completeness, as it is
one of the Regard Duties under the NHS Act 2006.

ACT WITH AUTONOMY

4.3.6

NHS England has a statutory duty to have regard to the desirability of
allowing othersin the healthcare system to act with autonomy and avoid
imposing unnecessary burdens upon them, so far as this is consistent with the

interests of the health service.

Example:

NHS England is considering commissioning new primary care services in a

particular area. When deciding what type of contract it wants to award (GMS,
PMS or APMS) it should weigh in the balance the desirability of the extra autonomy
a PMS or APMS contract offers.




PROMOTE EDUCATION AND TRAINING

4.3.7 Commissioners have a duty to have regard to the need to promote education
and training of those working within (or intending to work within) the health

service.
IMPACT IN AREAS OF WALES OR SCOTLAND

4.3.8 NHS England has a duty to have regard to the likely impact of commissioning
decisions on healthcare delivered in areas of Wales or Scotland close to the
border with England. This will clearly be relevant for those working in NHS
England regional teams that border Wales or Scotland. NHS England will
also need to comply with the duty when making national strategic decisions

about the delivery of primary care i that affect bordering areas as well as others.

Example:

The Commissioner is considering commissioning new primary care services for a
town in England close to the border with Scotland. It is concerned that many of the
local residents have difficulty in accessing local primary care services, the nearest
practice being based over the border in Scotland. That provider is difficult to access

by public transport and in the winter the short route is often impassable. To comply
with its duty to have regard to the likely impact of commissioning decisions on
healthcare delivered in areas Scotland close to the border with England, the
commissioner discusses the impact that commissioning services on the English
side of the border would have on the Scottish provider. It takes this impact into
account when it makes its decision about the commissioning of services.

4.4 The Promote Duties

4.4.1 ltis helpful to look next at the Promote Duties. These are:

1 the duty to promote awareness of the NHS Constitution among patients, staff and
members of the public (in respect of NHS England, see section 13C(1)(b) of the
NHS Act 2006; and, in respect of CCG/ICBCCGs/ICBs, see section 14P(1)(b) of
the NHS Act 2006)

i the duty to promote the involvement of patients and carers in decisions about their
own care (in respect of NHS England, see section 13H of the NHS Act 2006; and,
in respect of CCG/ICBCCGs/ICBs, see section 14U of the NHS Act 2006)

i the duty to promote innovation in the health service (in respect of NHS England,
see section 13K of the NHS Act 2006; and, in respect of CCG/ICBCCGs/ICBs,
see section 14X of the NHS Act 2006)

1 the duty to promote research and the use of research on matters relevant to the



4.4.2

45.1

health service (in respect of NHS England, see section 13L of the NHS Act 2006;
and, in respect of CCG/ICBCCGs/ICBs, see section 14Y of the NHS Act 2006)

A decision which is positively contrary to achieving the relevant outcome might
breach a promote duty unless there was some compelling reason to adopt it. In
this situation, if the decision is being made by NHS England or by a CCGs on NHS
England's behalf as part of co-commissioning, the NHS England legal team should
be contacted for further guidance.

Additionally, some decisions will be obvious opportunities where e.g. patient
involvement could easily be promoted. In such cases the safest course of action
is to ensure that this is done.

To meet the duty a commissioner does not have to do everything itself i be more
innovative, improve its use of research data etc. It can meet the duty by

encouraging other people to do things.

Example:

A commissioner decides to run a competition to reward GP practices that are
innovative in their use of telehealth devices i smart medical devices that transmit
data from a patient to their treating clinician, without the need for the patient to
attend surgery. The winners will be showcased so that other practices can follow

their lead. This helps to meet the duty to promote innovation in the health
service. If a request was received by a commissioner for e.g. extra funding
to support the implementation of a local telehealth initiative they would not be
obliged to support it because of the duty to promote innovation. That duty has
already been met by the commissioner in a different way.

4.5 The View to Duties

The "View To Duties" are:

o the duty to act with a view to delivering services in a way that promotes the
NHS constitution (in respect of NHS England, see section 13C(1)(a) of the
NHS Act 2006; and, in respect of CCG/ICBCCGs/ICBs, see section 14P of
the NHS Act 2006)

o the duty to act with a view to securing continuous improvement in the
quality of services in health and public health services (in respect of NHS
England, see section 13E of the NHS Act 2006; and, in respect of
CCG/ICBCCGs/ICBs, see section 14R of the NHS Act 2006)

o the duty to act with a view to enabling patients to make choices about their
care (in respect of NHS England, see section 13l of the NHS Act 2006;
and, in respect of CCG/ICBCCGs/ICBs, see section 14R of the NHS Act



45.2

45.3

454

455

4.5.6

2006)

o the duty to act with a view to securing integration, including between health
and other public services that impact on health,

o where this would improve health services (in respect of NHS England, see
section 13N of the NHS Act 2006; and, in respect of CCG/ICBCCGs/ICBs,
see section 14Z1 of the NHS Act 2006)

the duty to exercise its functions with a view to securing that health services

are provided in an integrated way where it considers that this would:

o improve the quality of those services (including the outcomes that are
achieved from their provision)
o reduce inequalities between persons with respect to their ability to access
those services, or
0 reduce inequalities between persons with respect to the outcomes
achieved for them by the provision of those services.
(In respect of NHS England, see section 13N of the NHS Act 2006; and in respect
of CCG/ICBCCGs/ICBs, see section 1471 of the NHS Act 2006.)
In many ways the considerations for these duties and the Promote Duties are the
same. One difference is that while a Promote Duty can be met by encouraging
others to achieve it (e.g. encouraging GP practices to make better use of
telehealth devices), with the View To Duties the actions have to be carried out by
the commissioner.
The View To duties are less onerous than the Promote Duties because they
do not require the commissioner to achieve a particular outcome (although that
would be desirable) i only to do something that aims to achieve it. This is in
contrast to the Promote Duties, which require an outcome to be achieved.
The View To duties are most likely to affect strategic decisions taken at
directorate level within NHS England. Provided the commissioner can show that
within the totality of its activities there has been significant action taken with the
intention of achieving the outcomes that the commissioner is required to have a
view to, the duty is discharged.
As with the Promote Duties, decision-makers on the ground should be wary of
doing something which actively goes against one of the goals set out in the View
To duties. In this situation, if the decision is being made by NHS England or by
a CCGs on NHS England's behalf as part of co-commissioning, the NHS England



legal team should be contacted for further guidance. Also, if there is a clear

opportunity to help deliver one of the View To objectives, it is best to take it.

4.6 The Involvement Duty

Overview

4.6.1

4.6.2

4.6.3

4.6.4

4.6.5

4.6.6

Under sections 13Q of the NHS Act 2006, NHS England has a statutory duty
tod maker an g etmavolivestiie public in the commissioning services for
NHS patients. (This duty is also placed directly on to CCGss under section 14Z72.)
Section 13Q applies to:

o the planning of commissioning arrangements

o the development and consideration of any proposals that would impact
on the manner in which services are delivered to individuals or the
range of services available to them

0 decisions that would impact on the manner in which services are delivered

to individuals or the range of services available to them

The section 13Q duty only applies to plans, proposals and decisions about
services that are directly commissioned by NHS England. This includes GP,
dental, ophthalmic and pharmaceutical services. However, under the co-
commissioning Delegation Agreement CCGs/ICBs must act in a way that enables
NHS England to comply with the 13Q requirements.

(The section 1472 duty applies in relation to any health services which are, or are
to be, provided pursuant to arrangements made by a CCG/ICB in the exercise of

the CCG/ICB's own functions i.e. commissioning of secondary care.)

The commissioners' arrangements for public involvement

The statutory duty to 6 ma ke r a n g e unéen dedidn 13Q of the NHS Act
2006 is essentially a requirement to make plans and preparations for public
involvement.

NHS England has set out its plans as to how it intends to involve the public in the
following publications:

A The Patient and Public Participation Policy

A The Statement of Arrangements & Guidance on Patient and Public

Participation in Commissioning.

A The Framework for Patient and Public Participation in Primary Care

Commissioning



https://www.england.nhs.uk/wp-content/uploads/2017/04/ppp-policy.pdf
https://www.engage.england.nhs.uk/survey/strengthening-ppp/supporting_documents/ppppolicystatement.pdf-1
https://www.engage.england.nhs.uk/survey/strengthening-ppp/supporting_documents/ppppolicystatement.pdf-1
https://www.england.nhs.uk/commissioning/wp-content/uploads/sites/12/2016/03/framwrk-public-partcptn-prim-care.pdf
https://www.england.nhs.uk/commissioning/wp-content/uploads/sites/12/2016/03/framwrk-public-partcptn-prim-care.pdf

4.6.7 These publications set out and explain the arrangements NHS England has in

place:

1 Corporate infrastructure 1 how public involvement is embedded in the way that
NHS England is constituted and carries out its business

1 Involvement initiatives T initiatives designed to involve the public in strategic
planning and the development of policy or other aspectsof NHSEngl andoés
activities

1 Monitoring arrangements i a step-by-step process to help commissioners
identify whether the section 13Q applies and decide whether sufficient public
involvement activity is already in place or whether additional public involvement
is required

1 Responsive arrangements 1 guidance to commissioners on how to make
arrangements for public involvement where monitoring has indicated that such

arrangements are required.

4.6.8 As well as setting out the above arrangements, which commissioners should
follow, the documentation is regularly reviewed and updated and contains

useful resources for commissioners, including:

1 Details of existing corporate infrastructure and involvement initiatives that
could be drawn upon by commissioners to involve the public in their
commissioning activities.

1 Reference to NHS E n g | aframhddverk for involving patients and the public in
primary care commissioning, which includes resources developed especially

for primary care.

1 Resources to help commissioners identify whether section 13Q applies, put in
place appropriate arrangements for public involvement and avoid legal
challenges.

i Guidanceonavari ety of topics that often arise,
means, how to involve the public, who to involve, when involvement should take
place, urgent decisions and joint involvement exercises.

1 Case studies based upon primary care scenarios.

1 Summaries of related legal duties.

9 Details of how to seek further advice if needed.

4.6.9 The documentation is intended to be used by both commissioners (who need

to understand and comply with the arrangements when commissioning services)



4.7.1

4.7.2

4.7.3

and the public (to understand how NHS England involves the public in its
commissioning of services). As noted, for CCGs/ICBs co-commissioning under
delegated authority from NHS England, these arrangements are
supplementary to their own requirement to have in place arrangements for
public involvement under section 14Z2 of the NHS Act 2006.

4.7 Duty to Act Fairly & Reasonably

Commissioners have a duty to act fairly and reasonably when making

decisions. These duties come from case law that applies to all public bodies.

Acting fairly

Normally, to act fairly a commissioner will need to act in accordance with its own
policies. and relevant policies published by NHS England. For CCGs/ICBs co-
commissioning under delegated authority from NHS England, this will include NHS
England policies concerned with the commissioning of primary care. A
commissioner can depart from guidance if there is good reason to do so. In this
scenario, the commissioner will need to explain the situation fully to the people &
organisations affected and give them a chance to provide their views on the
procedure to be followed. This will include why it wants to depart from the usual
policy and what it will do instead.

Commissioners also need to be careful about keeping promises made to
contractors or the public e.g. that there will be a public consultation before any
final decision is made on closing a particular pharmacy. It is sometimes (but
not always) possible to depart from such promises. Therefore, care should
be taken about giving any clear commitments to a particular course of action
until the commissioner is sure that it is what it wants to do. If a commissioner
is considering departing from a commitment it has given to do a particular thing
or follow a particular type of process, then, if the decision is being made by
NHS England or by a CCG/ICB on NHS England's behalf as part of co-
commissioning, the NHS England legal team should be contacted for further

guidance.



4.7.4

It is also important to act proportionately, taking into account any adverse

impact on patients and/or contractors.

Acting reasonably

4.7.5

4.7.6

4.8.1

4.8.2

The Commissioner has to take all relevant factors into account when making its
decisions and exclude irrelevant factors. It is up to the commissioner how
much weight it gives competing considerations and may give a factor no weight
at all. The key point is that all the relevant factors are identified and
documented.

Example:

The Commissioner has to decide whether to approve a practice's
application to stop opening on Wednesday evening and open on Saturday
morning instead. The practice is based in an area with a high Jewish
population. Relevant factors in this decision include whether services will become
more or less accessible as a result of the change, any adverse impact on people

with protected characteristics (is the Jewish population disadvantaged as Saturday
falls on the Jewish rest day?) and any costs implications for the commissioner.
An example of an irrelevant factor is that the commissioner has been promised
some good publicity by the practice if it agrees to the change.

The reasons for the commissioner's decisions also need to "stack up". It is
important for the commissioner to document its reasons for a decision as the
commissioner needs not only to act reasonably but be able to show that it has
acted reasonably by reference to contemporaneous documents. This means
that, particularly where a controversial decision is being made the thinking

behind the decision needs to be carefully documented.

4.8 The Duty to Obtain Advice

A commissioner has a duty to "obtain appropriate advice" from persons with
a broad range of professional expertise (in respect of NHS England, see
section 13J of the NHS Act 2006; and, in respect of CCG/ICBCCGs/ICBs, see
section 14W of the NHS Act 2006)

This means that decision-makers need to collect appropriate information
before making decisions. If the commissioner does not have the information

h3|Page



4.8.3

4.9.1

4.9.2

it needs, then it should seek out appropriate advice. In many cases, it will not
be necessary to do this as all the necessary information is to hand.

The duty is most relevant to strategic decisions taken at the directorate level
within NHS England, where decision-makers will need to document how they
obtain advice from those with professional expertise (some of whom maybe

employees or secondees).

4.9 The Duty to Exercise Functions Effectively
The commissioner has a duty to exercise its functions effectively, efficiently
and economically (in respect of NHS England, see section 13D of the NHS Act
2006; and, in respect of CCG/ICBCCGs/ICBs, see section 14Q of the NHS Act
2006).

This is a statutory reformulation of a duty that has been contained for many
years in Managing Public Money and its predecessors. If the commissioner
has complied with the other duties in this guidance i in particular, the duty to

act reasonably 7 it is highly unlikely that it will breach this duty.

4.10The Duty Not to Prefer One Type of Provider

4.10.1 NHS England must not try and vary the proportion of services delivered by

providers according to whether the provider is in the public or private sector,
or some other aspect of their status (section 13P). CCGs/ICBs must also act in
accordance with this duty when they are co-commissioning under delegated

authority from NHS England.

4.10.2 This means that the commissioner must focus on the services delivered by an

organisation and its sustainability. It should not make choices about
contractors based solely on their status as e.g. company, partnership,

public sector, private sector, charity or not for profit organisation.
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Annex 1

Extracts from Legislation

The NHS ACT 2006 1 SECTIONS 13C 1 13Q

General duties of the Board

References to "the Board" are to NHS England and CCGs/ICBs with delegated
authority, by virtue of the terms and conditions laid out the delegation agreement

13C Duty to promote NHS Constitution
(1) The Board must, in the exercise of its functions--
(a) actwith a view to securing that health services are provided in a way
which promotes the NHS Constitution, and
(b) promote awareness of the NHS Constitution among patients, staff and
members of the public.
(2)  Inthis section, "patients" and "staff" have the same meaning as in Chapter 1 of
Part 1 of the Health Act 2009 (see section 3(7) of that Act).

13D Duty as to effectiveness, efficiency etc
The Board must exercise its functions effectively, efficiently and economically.

13E Duty as to improvement in quality of services

(1) The Board must exercise its functions with a view to securing continuous
improvement in the quality of services provided to individuals for or in
connection with--

(a) the prevention, diagnosis or treatment of illness, or
(b) the protection or improvement of public health.

(2)  In discharging its duty under subsection (1), the Board must, in particular, act
with a view to securing continuous improvement in the outcomes that are
achieved from the provision of the services.

(3) The outcomes relevant for the purposes of subsection (2) include, in particular,

outcomes which show--
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(a) the effectiveness of the services,
(b) the safety of the services, and
(c) the quality of the experience undergone by patients.
4) In discharging its duty under subsection (1), the Board must have regard to--
(@) any document published by the Secretary of State for the purposes of
this section, and
(b) the quality standards prepared by NICE under section 234 of the Health
and Social Care Act 2012.

13F Duty as to promoting autonomy
(1) In exercising its functions, the Board must have regard to the desirability of
securing, so far as consistent with the interests of the health service--

(@) that any other person exercising functions in relation to the health service
or providing services for its purposes is free to exercise those functions
or provide those services in the manner it considers most appropriate,
and

(b) that unnecessary burdens are not imposed on any such person.

(2) If, in the case of any exercise of functions, the Board considers that there is a
conflict between the matters mentioned in subsection (1) and the discharge by
the Board of its duties under sections 1(1) and 1H(3)(b), the Board must give

priority to those duties.

13G Duty as to reducing inequalities
The Board must, in the exercise of its functions, have regard to the need to--
(&) reduce inequalities between patients with respect to their ability to access
health services, and
(b) reduce inequalities between patients with respect to the outcomes

achieved for them by the provision of health services.

13H Duty to promote involvement of each patient
The Board must, in the exercise of its functions, promote the involvement of patients,
and their carers and representatives (if any), in decisions which relate to--

(a) the prevention or diagnosis of iliness in the patients, or

(b) their care or treatment.
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131 Duty as to patient choice
The Board must, in the exercise of its functions, act with a view to enabling patients

to make choices with respect to aspects of health services provided to them.

13J Duty to obtain appropriate advice
The Board must obtain advice appropriate for enabling it effectively to discharge its
functions from persons who (taken together) have a broad range of professional
expertise in--

(a) the prevention, diagnosis or treatment of iliness, and

(b) the protection or improvement of public health.

13K Duty to promote innovation

(1) The Board must, in the exercise of its functions, promote innovation in the
provision of health services (including innovation in the arrangements made
for their provision).

(2) The Board may make payments as prizes to promote innovation in the
provision of health services.

(3) A prize may relate to--
(@) work at any stage of innovation (including research);
(b) work done at any time (including work before the commencement of

section 23 of the Health and Social Care Act 2012).

13L Duty in respect of research
The Board must, in the exercise of its functions, promote--
(a) research on matters relevant to the health service, and

(b) the use in the health service of evidence obtained from research.

13M Duty as to promoting education and training
The Board must, in exercising its functions, have regard to the need to promote
education and training for the persons mentioned in section 1F(1) so as to assist the

Secretary of State in the discharge of the duty under that section.
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13N Duty as to promoting integration

(1)

(2)

3)

(4)

The Board must exercise its functions with a view to securing that health

services are provided in an integrated way where it considers that this would--

(a) improve the quality of those services (including the outcomes that are
achieved from their provision),

(b) reduce inequalities between persons with respect to their ability to access
those services, or

(c) reduce inequalities between persons with respect to the outcomes
achieved for them by the provision of those services.

The Board must exercise its functions with a view to securing that the provision

of health services is integrated with the provision of health-related services or

social care services where it considers that this would--

(a) improve the quality of the health services (including the outcomes that are
achieved from the provision of those services),

(b) reduce inequalities between persons with respect to their ability to access
those services, or

(c) reduce inequalities between persons with respect to the outcomes
achieved for them by the provision of those services.

The Board must encourage clinical commissioning groups to enter into

arrangements with local authorities in pursuance of regulations under section

75 where it considers that this would secure--

(a) that health services are provided in an integrated way and that this would
have any of the effects mentioned in subsection (1)(a) to (c), or

(b) that the provision of health services is integrated with the provision of
health-related services or social care services and that this would have
any of the effects mentioned in subsection (2)(a) to (c).

In this section--

"health-related services" means services that may have an effect on the health

of individuals but are not health services or social care services;

"social care services" means services that are provided in pursuance of the

social services functions of local authorities (within the meaning of the Local

Authority Social Services Act 1970).
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130 Duty to have regard to impact on services in certain areas

(1) In making commissioning decisions, the Board must have regard to the likely
impact of those decisions on the provision of health services to persons who
reside in an area of Wales or Scotland that is close to the border with England.

(2) In this section, "commissioning decisions”, in relation to the Board, means
decisions about the carrying out of its functions in arranging for the provision of

health services.

13P Duty as respects variation in provision of health services
The Board must not exercise its functions for the purpose of causing a variation in
the proportion of services provided as part of the health service that is provided by
persons of a particular description if that description is by reference tod
(@)  whether the persons in question are in the public or (as the case may
be) private sector, or

(b)  some other aspect of their status.

13Q Public involvement and consultation by the Board

(1) This section applies in relation to any health services which are, or are to be,
provided pursuant to arrangements made by the Board in the exercise of its
functions ("commissioning arrangements").

(2) The Board must make arrangements to secure that individuals to whom the
services are being or may be provided are involved (whether by being
consulted or provided with information or in other ways) i

(@) in the planning of the commissioning arrangements by the Board,

(b) in the development and consideration of proposals by the Board for
changes in the commissioning arrangements where the implementation
of the proposals would have an impact on the manner in which the
services are delivered to the individuals or the range of health services
available to them, and

(© in decisions of the Board affecting the operation of the commissioning
arrangements where the implementation of the decisions would (if

made) have such an impact.
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3)

(4)

The reference in subsection (2)(b) to the delivery of services is a reference to
their delivery at the point when they are received by users.

This section does not require the Board to make arrangements in relation to
matters to which a trust special administrator's report or draft report under
section 65F or 65I relates before the Secretary of State makes a decision
under section 65K(1), is satisfied as mentioned in section 65KB(1) or 65KD(1)
or makes a decision under section 65KD(9) (as the case may be).

THE EQUALITY ACT 2010 - SECTION 149

Advancement of equality

149 Public sector equality duty

(1)

(@)

3)

A public authority must, in the exercise of its functions, have due regard to the

need tod

(@) eliminate discrimination, harassment, victimisation and any other
conduct that is prohibited by or under this Act;

(b) advance equality of opportunity between persons who share a relevant
protected characteristic and persons who do not share it;

(c) foster good relations between persons who share a relevant protected
characteristic and persons who do not share it.

A person who is not a public authority but who exercises public functions must,

in the exercise of those functions, have due regard to the matters mentioned

in subsection (1).

Having due regard to the need to advance equality of opportunity between

persons who share a relevant protected characteristic and persons who do not

share it involves having due regard, in particular, to the need tod

(a) remove or minimise disadvantages suffered by persons who share a
relevant protected characteristic that are connected to that
characteristic;

(b) take steps to meet the needs of persons who share a relevant protected
characteristic that are different from the needs of persons who do not

share it;
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(4)

(5)

(6)

(7)

(8)

(c) encourage persons who share a relevant protected characteristic to
participate in public life or in any other activity in which participation by
such persons is disproportionately low.

The steps involved in meeting the needs of disabled persons that are different

from the needs of persons who are not disabled include, in particular, steps to

take account of disabled persons' disabilities.

Having due regard to the need to foster good relations between persons who

share a relevant protected characteristic and persons who do not share it

involves having due regard, in particular, to the need tod

(a) tackle prejudice, and

(b) promote understanding.

Compliance with the duties in this section may involve treating some persons

more favourably than others; but that is not to be taken as permitting conduct

that would otherwise be prohibited by or under this Act.

The relevant protected characteristics ared

age;

disability;

gender reassignment;

pregnancy and maternity;

race;

religion or belief;

sex;

sexual orientation.

A reference to conduct that is prohibited by or under this Act includes a

reference tod

(a) a breach of an equality clause or rule;

(b) a breach of a non-discrimination rule.

(9) Schedule 18 (exceptions) has effect.
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5 Wor ki ng Tio@emrmiessi oning and Regu

5.1 Introduction

5.1.1 This chapter is intended to inform commissioners of work to establish a robust
and practical joint working frameworkCCGs/ICBsCCG/ICB.

5.2 Background

5.2.1 Alongside the publication of the GP Forward View (NHS England, 2016), a
statement of intent was published by the main national regulatory and

assurance bodies, committing to working together with professional bodies
and those using services in the development of a shared view of quality in
general practice. This would provide the basis of a joined up approach to
monitoring and improvement of quality.

5.2.2 The Regulation of General Practice Programme Board was established in
June 2016 to :

1 Coordinate and improve the overall approach to the regulation of general
practice in England by bringing together the main statutory oversight and
regulatory bodies and delivering a programme of work which will
streamline working arrangements and minimise duplication.

91 Provide a forum for sign-up by statutory bodies to a common framework i
a shared view of quality i which will be co-produced with the professions

and the public.
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5.3.1

5.3.2

5.4.1

5.4.2
5.4.3

5.4.4

5.3 Implementation
The Care Quality Commission (CQC), NHS England, and NHS Clinical

Commissioners (NHSCC), with the support of the General Medical Council

(GMC), published a joint working framework in 2018.

The framework recognises that in many areas relationships between
commissioners and CQC are working well; in other areas, the framework is
intended to help provide structure and support for new relationships with

examples of good practice.
5.4 Existing Good Practice and Interim principles

Significant steps have already been taken to streamline processes and share

information:

1 NHS England regularly share eDec data and information with CQC

1 NHS England will share eDec data with all commissioners, including
analysis and outlier reports to help commissioners target support locally.
CQC share inspection rating updates every week with NHS England
CQC share inspection schedules with commissioners wherever possible

1 Commissioners share local information and intelligence with CQC and
NHS England

1 In some areas commissioners work closely with GP practices prior to
inspections to support them.

Collaborative working arrangements:

Positive working relationships are critical for ensuring successful partnership
working. Commissioners and CQC have established some formal mechanisms
for ensuring successful collaborative working but these should not be seen as
the only means by which those relationships can be developed. We also
recognise the role of Quality Surveillance Groups and other forums that have
been established for information sharing in some areas of the country.

It is recognised that telephoning the right person at the right organisation at
the right time is the best means of developing those relationships and avoiding
duplication wherever possible. It is important that commissioners engage with

and know their local contacts.
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5.4.5 Existing good practice:

1 All parties will be transparent and we will ensure information governance
and data protection principles are adhered to without exception and we will
ensure GP practices are fully sighted on this.

1 Commissioners should actively and effectively communicate with each
other and CQC to ensure GP practices are not overburdened e.g. to avoid
the situation whereby a commissioner contract visit overlaps with a CQC
inspection.

1 Commissioners should keep in regular contact with CQC throughout the
year and more targeted and regular communication on the run-up to
inspection or annual review.

1 Commissioners should actively engage with and support GP Practices pre

and post-inspection.

5.5 Why:

5.5.1 The system of medical regulation has evolved over time, rather than having
been designed from a single agreed blueprint. There is a perception within the
medical profession that it is over-regulated, with too many bodies setting
standards and imposing requirements with potential for regulatory overlap. A
lack of clarity about which body is responsible for which areas of monitoring
and regulation carries a risk of duplication, but also of potential gaps in the
system which is designed to ensure patient safety.

5.5.2 These overlaps exist:

1 between CQC GP practice requirements and GMC revalidation requirements
1 between evidence sought by NHS England for contract compliance and
C Q C degulatory requirements
1 between NHS England in its oversight role of the National Performers List
(NPL)and GMCO6s regul at i cegisteo and GPs on t he GP
1 between NHS England in its oversight of national contracts and CCGs/ICBs in
their oversight of local contracts and accountability for system performance.

5.5.3 NHS England, CQC and GMC already work closely together to share data but
there is more work to be done to align our processes and minimise the
workload for general practice.
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5.6 The ambition being delivered:

NHS England, CQC and GMC are committed to;

1 identifying immediate actions to support GPs and GP practices to reduce the
workload associated with regulation

1 align and streamline regulatory and commissioning processes taking a more
targeted and risk based approach to regulation and contract management;

1 improved information gathering and intelligence about services - We need to
ensure that the data and information we identify to collect, measure, and
monitor, is clear and consistent, and proportionate to risk

1 making it easier for commissioners and regulators to access and use shared
information about quality, giving GPs time to focus on improving quality of care
at the frontline
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1 Contracts Described

1.1 Comparison of Contract Types (Standard
Medical and as part of models i.e. MCPs / PACS)

1.1.1 Throughout this document there are many references to standard contracts
GMS, PMS and APMS. As new business models and related legislation are
developed, this policy and guidance will be updated.

1.1.1.1 The GMS and PMS Consolidated Regulations 2015 can be viewed here:

1 GMS: https://www.leqgislation.gov.uk/uksi/2015/1862/contents/made
1 PMS: http://www.legislation.gov.uk/uksi/2015/1879/contents/made
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1 Individual medical practitioner | 1 Medical practitioner The APMS Directions do not state
f  Two or more individuals . NHS employee who can hold a contract.
practising in partnership {1 Health care professional Instead it states that particular
where: { Individuals already providing types of persons cannot hold a
0 atleast one partner is a services under a GMS, or GDS | contract if they are not eligible.
medical practitioner, and contract or equivalent (UK) Please refer to Annex 3 for more
o any other partner is either | q |ndividuals eligible under s93 of | detail.
an NHS employee; or an the NHS Act
individual eligible under 1 Qualifying body (which is a
s88 of the NHS Act company limited by shares with
1 Acompany limited by shares restrictions on share ownership)
The above is a summary only. 1 NHS trust or foundation trust
Please refer to Annex 1 for more | The above is a summary only. Please
detail. refer to Annex 2 for more detail.
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Yes

No

No

No

Except in certain circumstances
when a temporary GMS contract
can be used i see Urgent

Contracts below

Yes

Note that a PMS contractor
providing essential services may
apply for a GMS contract any time
prior to the end of the PMS

agreement

Yes

No

Yes

If agreed by the parties and

contained within the contract
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Yes No No
Yes Yes Yes
No No No
KPIs can be agreed between the Yes Yes

parties in relation to
supplementary quality based

services

GMS SFE

As agreed by the parties and
contained within the agreement 1
there may be reference to the
GMS SFE

As agreed by the parties and
contained within the contract
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121

1.2.2

123

124

1.2 Urgent Contracts

Readers note: the procurement elements of this chapter are expected to be
superceded in 2022/23 by the new NHS Provider Selection Regime and

commissioners should defer to published available guidance.

Circumstances may arise that require the Commissioner to put in place an
urgent contract. Such circumstances may include:

the death of a contractor;

the bankruptcy or insolvency of a contractor; or

termination of an existing contract due to patient safety.

Where continuity of services to patients is required, the short timescales
involved may not allow the Commissioner to undertake a managed closedown
and transfer to a new provider (details of which are set out in the chapters on
planned and unplanned practice closedown). Additional information can also
be found in the Unplanned Closures chapter. The Commissioner may
therefore, look to award a contract to a specific party that is able to provide the
services to patients at short notice.

Prior to awarding a contract in this scenario, the Commissioner should
consider a number of factors that are set out in the paragraphs below.

Procurement

1.2.4.1 A direct award of a contract, without considering whether a competitive

process is required to determine the new contractor risks being a breach of
procurement law, in which case the Commissioner could be challenged in
Court or could be the subject of a complaint to NHS England and NHS

Improvement.

1.2.4.2 The following factors will be relevant in determining the extent of the risk:

T
1

value of the new contract and whether it is the best value for money;
duration of the new contract (a shorter contract period would allow for a full
competitive procurement to happen later, mitigating the risk) ;

identity of the new contractor and whether it can be argued that the new
contractor is the only provider capable of providing the services;

number of potential new contractors;

cross-border interest of the new contract;
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1 extent to which they need to procure a new contract was foreseeable.

1.2.4.3 Where the Commissioner determines that a contract for the immediate
provision of services is required but time does not allow full consideration of
the above factors (or for a competitive procurement process if required), the
procurement risks can be mitigated by entering into a temporary contract that
provides time for the proper action to be arranged and followed.

1.2.4.4 Having awarded a contract, the Commissioner must maintain a record of
how, in awarding the contract, it complied with its duties in relation to
effectiveness, efficiency, improvement in the quality of the services and
promoting integration. Commissioners must also act in accordance with any
national procurement protocol issued by NHS England, or other local
protocol as well as CCGs/ICBstheir obligations as set out within the
delegation agreement in regard to adherence with policies and guidance
issued by NHS England.

1.2.5 Premises

1.2.5.1 The previous contractor may own or lease the premises which, as a result,
may not be available for the provision of the services under a new contract.
The availability of the premises must be ascertained before entering into a

temporary contract.

1.2.6 Primary Care Networks

1.2.6.1 The commissioner should facilitate a discussion between the incoming
contractor and the Primary Care Network to which the outgoing contractor
was a member, involving the relevant LMC, with the expectation that PCN
membership should be maintained in order to ensure that patients continue

to receive uninterrupted network services.
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1.2.6.2

1.2.6.3

13.1

1.3.2

133

If the contractor is still not willing to join the PCN then the commissioner will
work with the existing PCN Core Network Practices (GP practices who
signed up to and are responsible for delivering the requirements of the

Network) to ensure continuity of services to its registered patients.

If the PCN is not prepared to accept the contractor as a member, the
commissioner may require a PCN to include the practice as a Core Network
Practice of that PCN. Where the commissioner is minded to require a PCN to
do so, the commissioner must engage with the relevant LMC and, when
making its determination, have regards to the views of the LMC. Section 4.6
of the Network Contract DES 2021/22 i PCN Requirements and Entitlements

sets out the process for allocating a practice to a PCN.

1.3 Public Involvement
One of the general duties of Commissioners is to ensure there is public
involvement where a decision leads to an impact on the provision of primary
care services. If under a new contract, services are provided from a different
location, this will be an impact on the services which may trigger the need to
undertake a public involvement exercise.
Where there is no time for undertaking an exercise prior to entering into the
contract, the Commissioner should ensure that as soon as possible after the
contract is entered into, it arranges for such an exercise to be undertaken prior
to the Commissioner making any decisions about the long term provision of
services.

Commissioner SOs and SFls

1.3.3.1 The Commissioner may have organisational standing orders and standing

financial instructions that require contracts to be procured in certain ways,
e.g. securing three quotes for contracts up to a certain financial value. Where
time does not allow the rules to be followed, there may be an emergency

process that must be followed.
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1.3.4 Other factors

1.3.4.1 Further factors may be relevant depending on the circumstances of the
matter. Please refer to the chapters on planned and unplanned practice
closures for a list of all factors that may be relevant.

1.3.4.2 Commissioners should also consider that if a practice has closed because of
concerns in relation to patient safety, the incoming provider may need to be
commissioned to undertake a review of systems and processes. This should
include but is not limited to, undertaking audits to provide assurance around
patient safety. This recognises the additional work that commissioners may
need to reflect in the contract to provide assurance with regard to patient

safety and public confidence

1.3.5 Which contract form?

1.3.5.1 A GMS contract can be used where the Commissioner has terminated a
contract of another provider of primary medical services, and as a result of
that termination, it wishes to enter into a temporary contract for a period

specified in the contract for the provision of services.

1.3.5.2 Atime limited PMS agreement may not be attractive in this scenario as the
PMS contractor, if providing essential services, can request a non-time

limited GMS contract at any time.

1.3.5.3 It is common for APMS contracts to be used in such a scenario due to the
flexibility of:
1 types of organisations that can enter into APMS contracts;

1 flexibility of types of services and payment mechanism that can be agreed;
and

9 flexibility around duration and termination provisions.

1.3.5.4 The Commissioner should therefore consider what services and duration is
required and whether there are any restrictions on the proposed contractor

entering into different contract types to meet local diverse health needs.
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1.4 Annex 1 Persons Eligible to Enter into a GMS

Contract

1.4.1 Statutory Provisions

1.4.1.1 Section 86 of the NHS Act (extracted in paragraph 2 below) sets out the
types of persons (including organisation types) that may enter into a GMS

contract.

1.4.1.2 Regulations 3 to 5 of the GMS Regulations (extracted in paragraph 3 below)
sets out the eligibility criteria that must be satisfied before any of the types of
persons set out in Section 86 of the NHS Act can enter into the GMS

contract.
1.4.1.3 The extracted legislation below is correct as of 1 July 2017.

1.4.1.4 By virtue of the delegation agreement, all references in legislation should be

assumed to apply also to 6The Commi ssi on

1.4.2 Section 86 of the NHS Act 2006
86 Persons eligible to enter into GMS contracts
(1) The Board may, subject to such conditions as may be prescribed, enter
into a general medical services contract withi
(@) a medical practitioner,
(b)  two or more individuals practising in partnership where the
conditions in subsection (2) are satisfied, or
(c) acompany limited by shares where the conditions in subsection
(3) are satisfied.
(2)  The conditions referred to in subsection (1)(b) are thati
(@) atleast one partner is a medical practitioner, and
(b)  any partner who is not a medical practitioner is eitheri
® an NHS employee,
(i) a section 92 employee, section 107 employee, section 50
employee, section 64 employee, section 17C employee or
Article 15B employee,
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(i)  a health care professional who is engaged in the provision
of services under this Act or the National Health Service
(Wales) Act 2006 (c. 42), or
(iv)  anindividual falling within section 93(1)(d).
(3)  The conditions referred to in subsection (1)(c) are thati
(&) atleast one share in the company is both legally and beneficially
owned by a medical practitioner, and
(b)  any share which is not so owned is both legally and beneficially
owned by a person referred to in subsection (2)(b).
4) Regulations may make provision as to the effect, in relation to a general
medical services contract entered into by individuals practising in
partnership, of a change in the membership of the partnership.

(5) In this sectioni

Aheal th car e professional o, ANHS en
empl oyeeo, Asection 107 empl oyeeo, A
Asection 64 employeeo, Asection 17C e
empl oyee0 have the meaning given by se

1.4.3 Regulations 4, 5 and 6 of the GMS Regulations (2015)
4. Conditions: general
4.9 (1) The Board may only enter into a contract if the conditions specified in
regulations 5 and 6 are met.
(2) Paragraph (1) is subject to the provisions of any scheme made by the
Secretary of State under section 300 (transfer schemes) and section 303
(power to make consequential provision) of the Health and Social Care Act
2012(a).

5. Conditions relating solely to medical practitioners
5.0 (1) Where the Board enters, or is proposing to enter, into a contract withd
(a) a medical practitioner, that medical practitioner must be a general
medical practitioner;
(b) two or more persons practising in partnershipd
(i) at least one partner (who must not be a limited partner) must
be a general medical practitioner, and

(ii) any other partner who is a medical practitioner must bed
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(aa) a general medical practitioner, or
(bb) employed by a Local Health Board, (in England and
Wales and Scotland) an NHS trust, an NHS foundation
trust, (in Scotland) a Health Board, or (in Northern Ireland)
a Health and Social Services Trust; or (c) a company
limited by sharesd
(i) at least one share in the company must be both legally and
beneficially owned by a general medical practitioner, and
(i) any other share or shares in the company that are both
legally and beneficially owned by a medical practitioner must be
so owned byd
(aa) a general medical practitioner, or
(bb) a medical practitioner who is employed by a Local
Health Board, (in England and Wales and Scotland) an
NHS Trust, an NHS foundation trust, (in Scotland) a
Health Board, or (in Northern Ireland) a Health and Social
Services Trust.
(2) I'n paragraph (1)(a), (b) (i) and
include a medical practitioner whose name is included in the General
Practitioner Register by virtue of being a medical practitioner to whom
paragraph (3), (4) or (5) applies.
(3) This paragraph applies to a medical practitioner referred to in article 4(3) of
the 2010 Order (general practitioners eligible for entry in the General
Practitioner Register) who was exempt from the requirement to have the
prescribed experience underd
(a) regulation 5(1)(d) of the National Health Service (Vocational
Training for General Medical Practice) Regulations 1997(b);
(b) regulation 5(1)(d) of the National Health Service (Vocational
Training for General Medical Practice) (Scotland) Regulations 1998(c);
or
(c) regulation 5(1)(d) of the Medical Practitioners (Vocational Training)
Regulations (Northern Ireland) 1998(d).
(4) This paragraph applies to a medical practitioner who has an acquired right

for the purposes of article 6(2) of the 2010 Order (persons with acquired
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rights) by virtue ofd
(a) having been a restricted services principal; and
(b) that medi cal practitionerds name
December 1994, ind

(i) a medical list which was, at that date, kept by a Family Health

Services Authority(e), or

(ii) any corresponding list which was, at that date, kept by a
Health Board or by the Northern Ireland Central Services
Agency for the Health and Social Services in Northern
Ireland.

(5) This paragraph applies to a medical practitioner who has an acquired right
for the purposes of article 6(6) of the 2010 Order (which relates to
persons engaged or provided as a deputy or employed as an assistant)
because, on at least ten days in the period of four years ending with
315t December 1994, or on at least 40 days in the period of ten years
ending with that date, that medical practitioner wasd
(a) engaged as a deputy by, or provided as a deputy to, a medical

practitioner whose name was included ind
(i) the medical list which was, at that date, kept by a Family
Health Services Authority, or
(ii) any corresponding list kept, at that date, by a Health Board or
by the Northern Ireland Central Services Agency for the
Health and Social Services in Northern Ireland; or
(b) employed as an assistant (other than as a trainee general

practitioner) by such a medical practitioner.

(6) I n paragraph (4)(a), Arestricted seryv

practitioner who provided general medical services limited to child
health surveillance, contraceptive services, maternity medical services
or minor surgery.

6. General condition relating to all contracts

6.0 (1) The Board must not enter into a contract withd

(a) a medical practitioner to whom paragraph (2) applies; or
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(b) two or more persons practising in partnership, where
paragraph (2) applies to any person who is a partner in the
partnership; or
(c) a company limited by shares where paragraph (2) applies
tod
(i) the company,
(ii) any person both legally and beneficially owning a
share in the company, or
(i) any director or secretary of the company.
(2) This paragraph applies ifd
(a) the contractor is the subject of a national disqualification;
(b) subject to paragraph (3), the contractor is disqualified or suspended
(other than by interim suspension order or direction pending an
investigation) from practising by any licensing body anywhere in the
world;
(c) the contractor has, within the period of five years before the signing
of the contract or commencement of the contract (whichever is the
earlier), been dismissed (otherwise than by reason of redundancy) from
any employment by a health service body, unlessd
(i) if the contractor was employed as a member of a health care
profession at the time of the dismissal, the contractor has not
subsequently been employed by that health service body or by
another health service body, and
(i) the dismissal was the subject of a finding of unfair dismissal
by any competent tribunal or a court;
(d) the contractor has, within the period of five years before the signing
of the contract or commencement of the contract (whichever is the
earlier), been removed from, or refused admission to, a primary care list
by reason of inefficiency, fraud or unsuitability (within the meaning of
section 151(2), (3) and (4) of the Act(a) (disqualification of
practitioners)), or a performers list held by the Board by virtue of
regulations made under section 91(3) (persons performing primary
medi cal services) of the Act, unl ess t

subsequently been included in such a list;
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(e) the contractor has been convicted in the United Kingdom of murder;
(f) the contractor has been convicted in the United Kingdom of a
criminal offence other than murder committed on or after 14th
December 2001 and has been sentenced to a term of imprisonment of
longer than six months;
(9) subject to paragraph (3), the contractor has been convicted outside
of the United Kingdom of an offence which would, if committed in
England and Wales, constitute murder andd
() the offence was committed on or after 14th December 2001,
and
(ii) the contractor was sentenced to a term of imprisonment of
longer than six months;
(h) the contractor has been convicted of an offence, referred to in
Schedule 1 to the Children and Young Persons Act 1933(a) (offences
against children and young persons, with respect to which special
provisions of this Act apply), or in Schedule 1 to the Criminal Procedure
(Scotland) Act 1995(b) (offences against children under the age of 17
years to which special provisions apply), committed on or after 1st
March 2004,
() the contractor has at any time been included ind
(i) any barred list within the meaning of section 2 of the
Safeguarding Vulnerable Groups Act 2006(c) (barred lists), or
(if) any barred list within the meaning of article 6 of the
Safeguarding Vulnerable Groups (Northern Ireland) Order
2007(d) (barred lists), unless the contractor was removed from
the list either on the grounds that it was not appropriate for the
contractor to have been included in it or as the result of a
successful appeal;
() the contractor has, within the period of five years before the signing
of the contract or commencement of the contract (whichever is the
earlier), been removed from the office of charity trustee or trustee for a
charity by an order made by the Charity Commission, the Charity
Commission for Northern Ireland or the High Court, and that order was

made on the grounds of misconduct or mismanagement in the
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administration of a charity for which the contractor was responsible or
to which the contractor was privy, or which was contributed to, or
facilitated by, the contractordéds condu
(k) the contractor has, within the period of five years before the signing
of the contract or commencement of the contract (whichever is the
earlier), been removed from being concerned with the management or
control of any body in a case where the removal was by virtue of
section 34(5)(e) of the Charities and Trustee Investment (Scotland) Act
2005(e) (powers of Court of Session);
() the contractord

(i) has been adjudged bankrupt and has not been discharged

from the bankruptcy or the bankruptcy order has not been

annulled, or

(i1i) has had sequestration of the <c

has not been discharged from the sequestration;
(m) the contractor is the subject of a bankruptcy restrictions order or an
interim bankruptcy restrictions order under Schedule 4A to the
Insolvency Act 1986(a) (bankruptcy restrictions order and undertaking),
Schedule 2A to the Insolvency (Northern Ireland) Order 1989(b)
(bankruptcy restrictions order and undertaking), or sections 56A to 56K
of the Bankruptcy (Scotland) Act 1985(c) (bankruptcy restrictions order,
interim bankruptcy restrictions order and bankruptcy restrictions
undertaking), unless the contractor has been discharged from that
order or that order has been annulled; (n) the contractord

(i) is subject to moratorium period under a debt relief order under

Part VIIA of the Insolvency Act 1986(d) (debt relief orders), or

(i) is the subject of a debt relief restrictions order or an interim

debt relief restrictions order under Schedule 4ZB to that Act(e)

(debt relief restrictions orders and undertakings);
(o) the contractor has made a composition agreement or arrangement
with, or granted a trust deed for,thecont r act or 6s creditors
contractor has not been discharged in respect of it;

(p) the contractor is subject tod
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() a disqualification order under section 1 of the Company
Directors Disqualification Act 1986(f) (disqualification orders:
general) or a disqualification undertaking under section 1A of
that Act(g) (disqualification undertakings: general),
(i) a disqualification order or disqualification undertaking under
article 3 (disqualification orders: general) or article 4
(disqualification undertakings: general) of the Company Directors
Disqualification (Northern Ireland) Order 2002(h), or
(iii) a disqualification order under section 429(2) of the
Insolvency Act 1986(i) (disabilities on revocation of an
administration order against an individual);
(q) the contractor has had an administrator, administrative receiver or
receiver appointed in respect of the contractor;
(r) the contractor has had an administration order made in respect of
the contractor under Schedule B1 to the Insolvency Act 1986(j)
(administration); or
(s) the contractor is a partnership andd
() a dissolution of the partnership is ordered by any competent
court, tribunal or arbitrator, or
(i) an event happens that makes it unlawful for the business of
the partnership to continue, or for members of the partnership to
carry on in partnership.
(3) Paragraph (2)(b) or, as the case may be, paragraph (2)(g), does not apply
to a person whered
(a) that persond
(i) has been disqualified or suspended from practising by a
licensing body outside of the United Kingdom, or
(i) has been convicted outside of the United Kingdom of a
criminal offence; and
(b) the Board is satisfied that the disqualification, suspension or, as the
case may be, the conviction does not make that person unsuitable to
bed

(i) a contractor,
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(i) a partner, in the case of a contract with two or more persons
practising in partnership, or
(iii) in the case of a company limited by sharesd
(aa) a person who both legally and beneficially owns a
share in the company, or
(bb) a director or secretary of the company.
(4) For the purposes of paragraph (2)(c)d
(a) where a person has been employed as a member of a health care
profession, any subsequent employment must also be as a member of
that profession; and
(b) a health service body includes a Strategic Health Authority or a
Primary Care Trust which was established before the coming into force
of section 33 (abolition of Strategic Health Authorities) or 34 (abolition
of Primary Care Trusts) of the Health and Social Care Act 2012(a).
B)In this regulation, fAcontractoro includ:¢

proposing to enter into a contract with.
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1.5 Annex 2 Persons eligible to enter into a PMS

Agreement

1.5.1 Statutory Provisions

1.5.1.1 Section 93 of the NHS Act (extracted in paragraph 2 below) sets out the
types of persons (including organisation types) that may enter into a PMS

agreement (referred to in the Act as section 92 agreements).

1.5.1.2 Regulations 3 and 5 of the PMS Regulations (extracted in paragraph 3
below) sets out the eligibility criteria that must be satisfied before any of the
types of persons set out in section 93 of the NHS Act can enter into a PMS

agreement.
1.5.1.3 The extracted legislation below is correct as of 1 July 2017.

1.5.1.4 By virtue of the delegation agreement, all references in legislation should be
assumedtoapplisal so to O6The Commi ssioner 0,
1.5.2 Section 93 of the NHS Act 2006
93 Persons with whom agreements may be made under section 92
(1) The Board may make an agreement under section 92 only with one or
more of the followingi
(@  an NHS trust or an NHS foundation trust,
(b)  a medical practitioner who meets the prescribed conditions,
(c) a health care professional who meets the prescribed conditions,
(d) anindividual who is providing servicesi

(1) under a general medical services contract or a general
dental services contract or a Welsh general medical
services contract or a Welsh general dental services
contract,

(i) in accordance with section 92 arrangements, section 107
arrangements, section 50 arrangements, section 64
arrangements, section 17C arrangements or Article 15B
arrangements, or

(i)  under section 17J or 25 of the 1978 Act or Article 57 or 61
of the Health and Personal Social Services (Northern
Ireland) Order 1972 (S.I. 1972/1265 (N.I.14)),
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or has so provided them within such period as may be
prescribed,
(e) an NHS employee, a section 92 employee, a section 107
employee, a section 50 employee, a section 64 employee, a
section 17C employee or an Article 15B employee,
) a qualifying body.
(2)  The power under subsection (1) to make an agreement with a person
falling within paragraph (d) or (e) of that subsection is subject to such
conditions as may be prescribed.
(3) In this sectioni
Aithe 1978 Acto means the National He al
(c. 29),
AAret ilcHB arrangementsoOo means arrangeme.]
services made under Article 15B of the Health and Personal Social
Services (Northern Ireland) Order 1972 (S.l. 1972/1265 (N.1.14)),
AArticle 15B employeeodo means ¢ththei ndi vi
provision of services in accordance with Article 15B arrangements, is
employed by a person providing or performing those services,
Aheal th care professional 6 means a per
profession regulated by a body mentioned (at the time the agreement in
guestion is made) in section 25(3) of the National Health Service
Reform and Health Care Professions Act 2002 (c. 17),
ANHS empl oyeed means an individual who
provision of services in the health service, the Scottish health service or
the Northern Ireland health service, is employed byi
(@) an NHS trust, an NHS foundation trust or (in Northern Ireland) a
Health and Social Services Trust,
(b) a Local Health Board,
(© a person who is providing services under a general medical
services contract or a general dental services contract or a
Welsh general medical services contract or a Welsh general
dental services contract,

(d) anindividual who is providing services as specified in subsection

(L) (d)i),
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At he Noranhderhne alrten serviced means the |
the meaning of the Health and Personal Social Services (Northern

Ireland) Order 1972,

Aqgual i fying bodyo means a company whi c
which are both legally and beneficially owned by persons falling within

paragraph (a), (b), (c), (d), or (e) of subsection (1) ,

Aithe Scottish health serviceo means th
meaning of the National Health Service (Scotland) Act 1978,

Asection 17C aeansarrangemasitdr thedprowision of

services made under section 17C of the 1978 Act,

Asection 17C employeed means an indiuvi

the provision of services in accordance with section 17C arrangements,

is employed by a person providing or performing those services,

Aisection 50 arrangementsoO means arrang
services made under section 50 of the National Health Service (Wales)

Act 2006 (c. 42),

isection 64 arrangementsoO means arrang
services made under section 64 of that Act,

Asection 107 employeed means an indiuvi

the provision of services in accordance with section 107 arrangements,

is employed by a person providing or performing those services,

Asectieoanpl ®¥yeed means an individual who
provision of services in accordance with section 92 arrangements, is

employed by a person providing or performing those services,

Asection 50 employeeo means an e ndivid
provision of services in accordance with section 50 arrangements, is

employed by a person providing or performing those services,

Asection 64 employeeodo means an individ
provision of services in accordance with section 64 arrangements, is

employed by a person providing or performing those services,

AWel sh general medical services contr a
section 42(2) of the National Health Service (Wales) Act 2006 (c. 42),

and

AWel sh gener al de n meahsasontrast undeesectiecnont r ac

87|Page



57(2) of that Act.

1.5.3 Regulations 4 and 5 of the PMS Regulations (2015)

3. Conditions: general

4.9 (1) The Board may only enter into an agreement if the conditions specified
in regulation 5 are met.

(2) Paragraph (1) is subject to the provisions of any scheme made by the
Secretary of State under section 300 (transfer schemes) and section 303
(power to make consequential provision) of the Health and Social Care Act
2012(d).

5. General condition relating to all agreements

5.0 (1) The Board must not enter into an agreement withd
(a) a person falling within section 93(1)(b) to (d) of the Act (persons with
whom agreements may be made under section 92), to whom paragraph
(2) applies;
(b) a qualifying body if paragraph (2) applies tod
() the qualifying body,
(ii) any person both legally and beneficially owning a share in the
qualifying body, and
(ii)) any director or secretary of the qualifying body.
(2) This paragraph applies ifd
(a) the contractor is the subject of a national disqualification;
(b) subject to paragraph (3), the contractor is disqualified or suspended
(other than by interim suspension order or direction pending an
investigation) from practising by a licensing body anywhere in the world;
(c) the contractor has, within the period of five years before the signing
of the agreement or commencement of the agreement (whichever is the
earlier) been dismissed (otherwise than by reason of redundancy) from
any employment with a health service body, unlessd
(i) if the contractor was employed as a member of a health care
profession at the time of the dismissal, the contractor has not

subsequently been employed by that health service body or by
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another health service body, and

(i) the dismissal was the subject of a finding of unfair dismissal by

any competent tribunal or a court;
(d) the contractor has, within the period of five years before the signing
of the agreement or commencement of the agreement (whichever is the
earlier), been removed from, or refused admission to, a primary care list
by reason of inefficiency, fraud or unsuitability (within the meaning of
section 151(2), (3) and (4) of the Act(a) (disqualification of practitioners)),
or a performers list held by the Board by virtue of regulations made under
section 91(3) (persons performing primary medical services) of the Act,
unl ess the contractords name has
list;
(e) the contractor has been convicted in the United Kingdom of murder;
(f) the contractor has been convicted in the United Kingdom of a criminal
offence other than murder committed on or after 1st April 2002 and has
been sentenced to a term of imprisonment of longer than six months;
(g) subject to paragraph (3), the contractor has been convicted outside
of the United Kingdom of an offence which would, if committed in
England and Wales, constitute murder andd

(i) the offence was committed on or after 3rd November 2003; and

(i) the contractor was sentenced to a term of imprisonment of

longer than six months;
(h) the contractor has been convicted of an offence referred to in
Schedule 1 to the Children and Young Persons Act 1933(b) (offences
against children and young persons, with respect to which special
provisions of this Act apply), or in Schedule 1 to the Criminal Procedure
(Scotland) Act 1995(c) (offences against children under the age of 17
years to which special provisions apply) committed on or after 1st April
2004;

() the contractor has at any time been included ind

() any barred list within the meaning of section 2 of the

Safeguarding Vulnerable Groups Act 2006(d) (barred lists), or

(i) any barred list within the meaning of article 6 of the

Safeguarding Vulnerable Groups (Northern Ireland) Order
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2007(e) (barred lists), unless the contractor was removed from the
list either on the grounds that it was not appropriate for the
contractor to have been included in it or as the result of a
successful appeal,
(J) the contractor has, within the period of five years before the signing of
the agreement or commencement of the agreement (whichever is the
earlier), been removed from the office of charity trustee or trustee for a
charity by an order made by the Charity Commission, the Charity
Commission for Northern Ireland or the High Court, and that order was
made on the grounds of misconduct or mismanagement in the
administration of a charity for which the contractor was responsible or to
which the contractor was privy, or which was contributed to, or facilitated
by, the contractordés conduct;
(k) the contractor has, within the period of five years before the signing
of the agreement or commencement of the agreement (whichever is the
earlier), been removed from being concerned with the management or
control of anybody in any case where removal was by virtue of section
34(5)(e) of the Charities and Trustees Investment (Scotland) Act 2005(a)
(powers of Court of Session);
() the contractord
(i) has been adjudged bankrupt and has not been discharged from
the bankruptcy or the bankruptcy order has not been annulled, or
(ilhashadsequestration of the cont
has not been discharged from the sequestration;
(m) the contractor is the subject of a bankruptcy restrictions order or an
interim bankruptcy restrictions order under Schedule 4A to the
Insolvency Act 1986(b) (bankruptcy restrictions order and undertaking),
or Schedule 2A to the Insolvency (Northern Ireland) Order 1989(c)
(bankruptcy restrictions order and undertaking), or sections 56A to 56K
of the Bankruptcy (Scotland) Act 1985(d) (bankruptcy restrictions order,
interim bankruptcy restrictions order and bankruptcy restrictions
undertaking), unless the contractor has been discharged from that order
or that order has been annulled;

(n) the contractord
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(1) is subject to a moratorium period under a debt relief order under
Part VIIA of the Insolvency Act 1986(e) (debt relief orders), or
(i) is the subject of a debt relief restrictions order or an interim
debt relief restrictions order under Schedule 4ZB to that Act(f)
(debt relief restrictions orders and undertakings);
(o) the contractor has made a composition agreement or arrangement
wi t h, or granted a trust deed f
contractor has not been discharged in respect of it;
(p) the contractor is subject tod
() a disqualification order under section 1 of the Company
Directors Disqualification Act 1986(g) (disqualification orders:
general) or a disqualification undertaking under section 1A of that
Act(h) (disqualification undertakings: general),
(i) a disqualification order or disqualification undertaking under
article 3 (disqualification orders: general) or article 4
(disqualification undertakings: general) of the Company Directors
Disqualification (Northern Ireland) Order 2002(a), or
(iii) a disqualification order under section 429(2) of the Insolvency
Act 1986(b) (disabilities on revocation of an administration order
against an individual);
(q) the contractor has had an administrator, administrative receiver or
receiver appointed in respect of the contractor; or
(r) the contractor has had an administration order made in respect of the
contractor under Schedule Bl to the Insolvency Act 1986(c)
(administration).
(3) Paragraph (2)(b) or, as the case may be, paragraph (2)(g), does not apply
to a person whered
(a) that persond
(i) has been disqualified or suspended from practising by a
licensing body outside of the United Kingdom, or
(if) has been convicted outside of the United Kingdom of a criminal
offence; and
(b) the Board is satisfied that the disqualification, suspension or, as the

case may be, the conviction does not make the person unsuitable to bed
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() a party to the agreement; or
(i) in the case of an agreement with a qualifying bodyd
(aa) a person who both legally and beneficially owns a
share in the qualifying body, or
(bb) a director or secretary of the qualifying body.
(4) For the purposes of paragraph (2)(c)d
(a) where a person has been employed as a member of a health care
profession, any subsequent employment must also be as a member of
that profession; and
(b) a health service body includes a Strategic Health Authority or a
Primary Care Trust which was established before the coming into force
of section 33 (abolition of Strategic Health Authorities) or section 34
(abolition of Primary Care Trusts) of the Health and Social Care Act
2012(d).
(5) I n this regulation, Acontractoro inc

proposing to enter into an agreement.
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1.6 Annex 3 Persons Eligible to Enter into an APMS

Contract

1.6.1 Statutory Provisions

1.6.1.1 The NHS Act does not list persons who may (or may not) enter into an APMS

contract.

1.6.1.2 The APMS Directions contain provisions relating to circumstances in which
certain types of persons or organisation may not enter into an APMS contract
(Direction 4 1 extracted below). Provided Direction does not apply, any
person or organisation may enter into an APMS contract.

1.6.1.3 The extracted legislation below is correct as of 1 July 2017.

1.6.2 Direction 4 and 5 of the APMS Directions
General conditions
4.The Board may only enter into an APMS contract if the conditions specified
in direction 5 are met.
Provider conditions
5.0 (1) The Board must not enter into an APMS contract withd
(a) an individual, where paragraph (2) applies to that individual,
(b) a company, where paragraph (2) applies tod
(i) the company, or
(i) a director or secretary of the company;
(c) two or more persons practising in a partnership, where paragraph
(2) applies tod
(i) the partnership, or
(i) any person who is a partner in the partnership;
(d) an industrial and provident society(a), a friendly society, a voluntary
organisation(b) or any other body where paragraph (2) applies tod
() the society, organisation or body, or
(i) an officer, trustee or any other person concerned with the

management of the society, organisation or body.
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(2) This paragraph applies ifd
(a) the APMS contractor is the subject of a national disqualification;
(b) subject to paragraph (3), the APMS contractor is disqualified or
suspended (other than by an interim suspension order or direction
pending an investigation) from practising by a licensing body anywhere
in the world;
(c) the APMS contractor has, within the period of five years before the
signing of the APMS contract or the commencement of the APMS
contract (whichever is the earlier) been dismissed (otherwise than by
reason of redundancy) from any employment with a health service body,
unlessd
(i) if the APMS contractor was employed as a member of a health
care profession at the time of the dismissal, the APMS contractor
has not subsequently been employed by that health service body
or by another health service body, and
(ii) the dismissal was the subject of a finding of unfair dismissal by
any competent tribunal or court;
(d) the APMS contractor has, within the period of five years before the
signing of the APMS contract or the commencement of the APMS
contract (whichever is the earlier), been removed from, or refused
admission to, a primary care list by reason of inefficiency, fraud or
unsuitability (within the meaning given by section 151(2), (3) and (4) of
the Act(a) (disqualification of practitioners)), or a performers list held by
the Board by virtue of regulations made under section 91(3) (persons
performing primary medical services) of the Act, unless the APMS
cont r act dassubsequentltydeen included in such a list;
(e) the APMS contractor has been convicted in the United Kingdom of
murder;
(f) the APMS contractor has been convicted in the United Kingdom of a
criminal offence other than murder, committed on or after 1st April 2002,
and has been sentenced to a term of imprisonment of longer than six
months;
(g) subject to paragraph (3), the APMS contractor has been convicted
outside of the United Kingdom of an offence which would, if committed in
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England and Wales, constitute murder, andd

(i) the offence was committed on or after 3rd November 2003, and

(ii) the APMS contractor was sentenced to a term of imprisonment

of longer than six months;
(h) the APMS contractor has been convicted of an offence referred to in
Schedule 1 to the Children and Young Persons Act 1933(b) (offences
against children and young persons, with respect to which special
provisions of this Act apply), or in Schedule 1 to the Criminal Procedure
(Scotland) Act 1995(c) (offences against children under the age of 17
years to which special provisions apply) committed on or after 1st April
2004;

(i) the APMS contractor has at any time been included ind

() any barred list within the meaning of section 2 of the

Safeguarding Vulnerable Groups Act 2006(d) (barred lists), or

(i) any barred list within the meaning of article 6 of the

Safeguarding Vulnerable Groups (Northern Ireland) Order

2007(e) (barred lists), unless the APMS contractor was removed

from the list either on the grounds that it was not appropriate for

the APMS contractor to have been included in it or as the result of

a successful appeal;
() the APMS contractor has, within the period of five years before the
signing of the APMS contract or the commencement of the APMS
contract (whichever is the earlier), been removed from the office of charity
trustee or trustee for a charity by an order made by the Charity
Commission, the Charity Commission for Northern Ireland or the High
Court, and that order was made on the grounds of misconduct or
mismanagement in the administration of the charity for which the APMS
contractor was responsible or to which the APMS contractor was privy,
or which was contributed to, or
conduct;
(k) the APMS contractor has, within the period of five years before the
signing of the APMS contract or the commencement of the APMS
contract (whichever is the earlier), been removed from being concerned

with the management or control of anybody in any case where removal
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was by virtue of section 34(5)(e) of the Charities and Trustees Investment
(Scotland) Act 2005(a) (powers of the Court of Session);
() the APMS contractor hasd
(i) been adjudged bankrupt and has not been discharged from the
bankruptcy or the bankruptcy order has not been annulled, or
(i) had sequestration of the APMS
and has not been discharged from the sequestration;
(m) the APMS contractor is the subject of a bankruptcy restrictions order
or an interim bankruptcy restrictions order under Schedule 4A to the
Insolvency Act 1986(b) (bankruptcy restrictions order and undertaking),
or Schedule 2A to the Insolvency (Northern Ireland) Order 1989(c)
(bankruptcy restrictions order and undertaking), or sections 56A to 56K
of the Bankruptcy (Scotland) Act 1985(d) (bankruptcy restrictions order,
interim bankruptcy restrictions order and bankruptcy restrictions
undertaking), unless the APMS contractor has been discharged from that
order or that order has been annulled;
(n) the APMS contractord
(1) is subject to a moratorium period under a debt relief order under
Part VIIA of the Insolvency Act 1986(e) (debt relief orders), or
(i) is the subject of a debt relief restrictions order or an interim
debt relief restrictions order under Schedule 4ZB to that Act(f)
(debt relief restrictions orders and undertakings);
(o) the APMS contractor has made a composition agreement or
arrangement with, or has granted a tru
creditors and the APMS contractor has not been discharged in respect of
it;
(p) the APMS contractor is subject tod
(i) a disqualification order or a disqualification undertaking under
section 1 of the Company Directors Disqualification Act 1986(q)
(disqualification orders: general),
(i) a disqualification order or a disqualification undertaking under
article 3 (disqualification orders: general), or article 4
(disqualification undertakings: general) of the Company Directors
Disqualification (Northern Ireland) Order 2002(h), or
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(iii) a disqualification order under section 429(2) of the Insolvency
Act 1986(i) (disabilities on revocation of an administration order
against an individual);
(q) an administrator, administrative receiver or receiver has been
appointed in respect of the APMS contractor;
() an administration order has been made in respect of the APMS
contractor under Schedule Bl to the Insolvency Act 1986(a)
(administration);
(s) the APMS contractor is a partnership andd
(i) a dissolution of the partnership is ordered by any competent
court, tribunal or arbitrator, or
(i) an event happens that makes it unlawful for the business of the
partnership to continue, or for members of the partnership to carry
on in partnership.
(3) Paragraph (2)(b) or, as the case may be, paragraph (2)(g), does not
apply to a person whered
(a) that persond
() has been disqualified or suspended from practising by a
licensing body outside of the United Kingdom, or
(ii) has been convicted outside of the United Kingdom of a criminal
offence; and
(b) the Board is satisfied that the disqualification or suspension or, as the
case may be, the conviction, does not make the person unsuitable to
bed
(i) a party to an APMS contract;
(i) in the case of an APMS contract with a company, a director or
secretary of a company entering into an APMS contract; or
(iii) in the case of an APMS contract withd
(aa) an industrial or provident society,
(bb) a friendly society,
(cc) a voluntary organisation, or
(dd) another body, an officer, trustee or other person
concerned with the management of such a society,

organisation or other body entering into an APMS contract.
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(4) For the purposes of paragraph (2)(c)d

(a) where a person has been employed as a member of a health care

profession, any subsequent employment must also be as a member of

that profession; and

(b) a health service body includes a Strategic Health Authority or a

Primary Care Trust which was established before the coming into force

of section 33 (abolition of Strategic Health Authorities) or 34 (abolition of

Primary Care Trusts) of the Health and Social Care Act 2012(b).
(5) I n this direction, AAPMS contractoro
is proposing to enter into an APMS contract.

1.7 Annex 4 Primary Care Support Services

Notifications

1.7.1 Commissioners should ensure that following any contract award or contract
merger, GP performers are informed of their obligation to notify the Primary
Care Support Services (PCSS) provider PCSE using the relevant online portal
orformsi ssued by wthin28 dayohtps:dpbdse.england.nhs.uk/

1.7.2 Additionally and more generally, GP performers and indeed performers in all
contractor groups are required to notify the PCSS provider of any changes
relevant to their entry on the national performers list. Further information is

avaialbe here https://pcse.england.nhs.uk/services/performers-lists/gp-

performers-list-for-england/

1.8 Working with Primary Care Support England
(PCSE) (delivered on behalf of NHS England by
Capita)
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1.8.1 Brief Introduction to PCSE
(https://pcse.england.nhs.uk/organisations/general-practices/)

1.8.1.1 In September 2015, PCSE took on responsibility for the delivery of NHS
Engl andds primary car eroddessppportservEestovi ces .
GP Practices, Pharmacies, Dentists and Opticians. For General practices
they provide services covering:

1 Registrations and List Maintenance (Exeter and PDS);

1 Medical Records i Responsible for moving hard copy patient medical records
and temporary patient records between practices and into storage;

1 Supplies i Providing NHS stationery, pre-printed forms, needles and syringes
via an online portal,

1 GP Payments and Pensions 1 Administrating monthly contracts and
reimbursements to GP practices;

1 The National Performers List (NPL) 7 Administering entry and changes to
Performers Lists on behalf of NHS England;

1 Cervical Screening 1 Delivering prior notification lists of patients eligible for
screening to GPs, sending out call;

1 Open Exeter i Providing access control support for Open Exeter.

1 Practice Mergers and Closures i Administering the mergers and closures of GP
practices.
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2 Assurance Ff a@oenmmorra&kcts Revi ew

2.1 Introduction

2.1.1 Commissioners of Primary Medical Care are responsible for the quality, safety
and performance of services delivered by providers, within their area of
responsibility. CCGs/ICBs must have due regard to their obligations as set out
within the delegation agreement which includes adherence with policies and
guidance issued by NHS England, including this PGM.

2.1.2 Commissioners also have a statutory duty to conduct a routine annual review
of every primary medical care contract it holds. This is covered through the
General Practice Annual Electronic Self-declaration (eDec) collection which
NHS England has established with providers (and is currently delivered by
NHS Digital). Commissioners should ensure they review practice eDec returns
following submission. NHS England produces subsequent national analysis to
support commissioners identify variation or matters of declared non-
compliance ( e . g . NHS Engl andds eDeusuallphet | i er r ey
made available 6-8 weeks following eDec closure).

2.1.3 This chapter outlines the approach to be taken by commissioners when
overseeing primary medical care contracts to ensure compliance with quality
and safety standards.

2.1.4 Itis important to note that whilst exercising of the function has passed to
CCG/ICBCCGs/ICBs, NHS England remains accountable. Assurance of
CCGs/ICBs commissioning of Primary Care will be covered outside of this
PGM.

2.1.5 Commissioners are reminded that early engagement with LMCs presents the
best opportunity to support practices in making effective and sustainable
changes to support service improvement, should this be found to be
appropriate and necessary.

2.1.6 This chapter provides an outline framework for assessing general practice
services delivered through the normal contractual routes (i.e. GMS, PMS and
APMS).

2.1.7 This chapter will not re-cover details of the various types of contract or the
contractual actions available as these are covered elsewhere within this
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2.2.2

2.2.3

231

2.3.2

manual. It will aim to provide practical advice and guidance to support
commissioners and contract managers.

2.2 Background

Whilst it is recognised that most health care professionals and providers of
Primary Medical Care operate to a very high standard, it is essential that
commissioners have robust monitoring arrangements in place.

Monitoring arrangements should create a balance of support, oversight and
intervention where necessary. Furthermore, it should create a culture of
openness and transparency and a vehicle to promote peer to peer
improvement.

CCGs/ICBsCCGs/ICBsWhilst Practices as providers are accountable for the
quality of services and are required to have their own quality monitoring
processes in place, CCGs/ICBscommissioners have a responsibility for
quality assurance. Through the duty of candour and the contractual
relationship with Commissioners, practices are required to provide information
and assurance to Commissioners and engage in system wide approaches to

improving quality.
2.3 Contract Review

Through the publication of this guidance, NHS England introduced a
requirement on Commissioners to undertake a risk-based approach to
reviewing contracts, along with a rolling programme of deep-dive contract
reviews. Depending on the number of practices within the commissioning
area and types of contract, a rolling programme could span one to three years
(former CCG footprint).

For APMS contracts this would need to be more frequent owing to the length
of contract and the variable KPIs within them. It is recommended that if new
information becomes available to the Commissioner which suggests high

levels of variation, a visit may be required and the contract reviewing further.
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2.3.3

Commissioners will have varying resources available to effectively manage

their range of contract. Nationally, there are (as of June 2021) 6,571 practices

(table below)
suggests that a
break down of
practices into

in England?,.
2019/20 data? GMS PMS APMS Unconfirmed | All
published by Contract Type | Contract
NHS Digital Types

the following
contract types
Total Number of | 4,917 (70%) | 1,794 (26%) | 180 (2%) | 110 (2%) 7,001
Practices
2.3.4 However, this masks a range of GP Practice numbers and contract types

2.3.5

241

242

across CCGs/ICBs. CCG/ICBCCGs/ICBsCCGs/ICBsCCGs/ICBsCCG/ICB.
Commissioners should maintain accurate records of all contract reviews and
will be required to demonstrate if requested, evidence of compliance, or
otherwise support oversight of primary care commissioning arrangements.This
may be for example, via NHS Engla n da$sirance arrangements or internal

and external audit functions.

2.4 Setting and Monitoring Key Performance

Indicators
Commissioners should ensure key performance indicators (KPIs) are
negotiated into relevant contracts. These should be specific, measurable,
achievable, relevant and time-bound (SMART) and include relevant payment
thresholds.
Primary Medical Care providers will then be required to submit evidence to the

Commissioner in relation to those KPIs, against which payment will be

! https://digital.nhs.uk/dataand-information/publications/statistical/generaand-personaimedicat
services/3gune-2021

2 https://digital.nhs.uk/dataand-information/publications/statistical/nhgpaymentsto-generat
practice/england2019-20
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2.5.3

254

2.5.5

considered. The Commissioner should be assured that the evidence
submitted by the contractor is robust, relevant and proportionate.

2.5 Using data and information effectively

This section recognises that in a model for improvement, various data sets
which are being used by commissioners to oversee the delivery of services
provide only one part of a large picture and used in isolation presents not only
a risk of inaccuracy, but anxiety amongst those providing services or those
responsible for oversight of the delivery of those services. Data must be put
into the context of the particular provider practice and used alongside other
intelligence to gain a full understanding of any potential risk to quality and
patient safety.

The use of measures and indicators to assess quality should not remove,
diminish or unduly influence sound evidence based clinical decisions and
judgements. Commissioners should take steps to ensure that indicators are
not abused as perverse incentives to change clinical practice or ways of
working which are inconsistent with the delivery of high quality patient centred
care.

Whilst most health care professionals practise to a very high standard and it is
recognised that there is excellence in general practice, it is essential that
Commissioners have in place a robust assurance management programme to
identify and share best practice, recognise where additional management may
be needed and to highlight when things are going wrong at an early stage in
primary medical services provision.

Through transparent measurement across practices within the commissioning
areaCCG/ICBCCGs/ICBs, the practice-Commissioner relationship provides a
forum for collaborative and engaging discussions. Such engagement and
collaboration recognises the contribution that each practice can make to both
the quality of services to their registered patients and the wider impact to
service delivery across the practice and wider CCG/ICB population.

The usage of measures and indicators is to act as a starting place for
conversations, asking questions along the way as to why variation may be
occurring and acknowledging that variation may be warranted or unwarranted

depending on the context and wider supporting information available. A

103 |Page



practice visit may be needed to support further understanding when high
levels of variation are occurring.

2.5.6 If there are greater concerns about a practice, bordering on contractual failure,
this will require a more formal conversation with the practice which should be
led by the Commissioner. The focus will be the same for all practices: support
to improve, with market exit as a last resort.

2.5.7 Recognising that practice specific data alone is not conclusive evidence of
poor service provision and needs to be considered within the context of the
practice, the Commissioner will use a collection of information including
national data (clinical indicators, quality outcome standards, appraisals,
complaints etc.) and local intelligence (including conferring with stakeholders)
in order to assess and mitigate any potential risk to service provision and
patient safety within a practice. Where a potential or actual risk is identified,
the Commissioner will be expected to take the necessary steps to assure itself
that adequate and effective support is being provided to reduce the risk,
identify any ongoing areas for improvement and be able to demonstrate and
measure that improvement.

2.5.8 NHS England provides Commissioners and GP practices with a centrally
available set of pre-analysed data which the Commissioner must use as part
of its assessment of variation in the provision of primary medical services. This
information has been developed and made available through a restricted
access web interface available at www.primarycareindicators.nhs.uk.
Commissioners will be expected to use these sources of data and information

to support contract monitoring.

NOTE: In response to the impact of COVID-19 pandemic on the data (e.g.

suspension of QOF etc.) the banding terminology for primary care indicators

was changed to refer only to the extent of benchmarked variation in a

practicebds indicator value rather than as
below). NHS England will continue to work with stakeholders on when it is

appropriate to revert to the former terminology.
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Pre-pandemic banding Banding used during the pandemic
terminology (from April 2021)

Review ldentified High variation

Approaching Review Medium variation

Achieving Low variation

Higher Achieving No variation

2.5.9 Recognising the Commissioner retains contractual accountability and relying
on the Practice/Commissioner /LMC relationship, supported by a centrally
provided transparent and consistent suite of measures, in conjunction with
robust, fair and consistent guidance for the management of service and
performance improvement, will help to ensure risks to quality and patient
safety are addressed in a timely and proportionate manner.

2.5.10 The approach described above provides for the Commissioner to assure the
quality, safety and performance of each practice.

2.5.11 The Care Quality Commission is the independent regulator of health and adult
social care in England. It seeks to ensure services are safe, effective,
compassionate and delivered to a high quality, encouraging services to
improve. The inspection of general practice includes five key questions of
services i.e. whether services are: safe, effective, caring, responsive to
peopl ebdbs n e-kdl €QCaated eavheof the five questions to give an
overall rating for a practice, the rating categories used include: Outstanding,
good, requires improvement and inadequate. These ratings and practice
reports are available on the CQC website.

2512CQCb6s report State of Ca20 in Gener al Pr a
(http://www.cqc.org.uk/publications/major-report/state-care-general-practice-
2014-2017) highlighted that one of the key determinants of GP practices

providing high quality care was, a practice that is proactive in identifying the

needs of their patientpopulat i on as well as peoplebds hea
the wider local population. Furthermore, practices that were good or

outstanding proactively support people to live healthy lives, recognise social

aspects such as employment, housing and finance and then target such

support towards people who are vulnerable. As well as engaging with the

needs of patients, meeting local needs also meant engaging with external

agencies, and networks and including the voluntary sector. CQC rating data
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indicates that the majority of practices in England are rated as Good or
Outstanding, with pockets of poor practice.

2.5.13 The standards set by the Care Quality Commission (CQC) describe the
characteristics of O6goodd quality primary

the CQC website: http://www.cqgc.org.uk/guidance-providers/gps#care-

standards
2.5.14 Other definitions of good quality primary care which may also provide the
starting point for discussions between practices and the Commissioner are
outlined in the Health Foundation publ i ca
practiceo
2.5.15 As excellent service provision cannot be discerned from a single set of
measures or indicators, NHS England primarily provide three sources of data
and intelligence. Used alongside local knowledge, these may assist the
Commissioner in assessing risk to service provision and patient safety and
therefore adherence to the contract. This intelligence is currently provided

through the Primary Care website at www.primarycareindicators.nhs.uk and

through eDec which is collected by NHS Digtal via the Strategic Data
Collection Service (SDCS) on behalf of NHS England.

1. A Practice profile which describes the characteristics of each practice e.g.
the demography of the population served. This information is updated
regularly and whilst it is unlikely to change significantly over time, it may
contain specific information which when presented alongside clinical
indicators, would provide a more complete picture and potential impact on
achievement of certain standards e.g. the effect of student practices or those
that serve more discreet populations (homeless, high BME, highly deprived
etc).

2. The annual General Practice electronic self-declaration (eDec). This
includes information such as, operating policies, opening times and
assurance of good workforce planning. This information will link with
contractual requirements and may als o contain responses t
reqguests for i nformationdé e.g. from ot |
bodies, parliamentary questions or freedom of information requests. The
information declared will be shared with CQC, reducing the burden of
separate information returns across organisations e.g. as part of pre-
inspection information requests.

3 http://www.h ealth.org.uk/publication/improvingguality-generalpractice
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3. A suite of general practice measures and indicators supporting quality
improvement, assurance and enabling benchmarking as these are shared
transparently with all practices. This indicator set applies to all GP practices
in England, in order to allow for benchmarking comparisons to be made,
within a CCG/ICB or wider regional areas, for example by grouping practices
of other similar characteristics such index of multiple deprivation and list
size, etc.

2.5.16 These data should be used by Commissioners in the first instance, along with
any new or emerging sources of intelligence to identify risk. These sources of
data and information will direct commissioners to those areas where potential
areas or pockets of highest risk exist.

2.5.17 It is acknowledged that these sources of data do not capture the full range of
services provided by general practice, they are however an important starting
point in helping individual practices, Commissioners and other stakeholders to
build a rounded view of performance with a focus on objective service
improvement and outcomes.

2.5.18 There are very few circumstances where data alone will determine
Commissioner intervention. To ensure flexibility, Commissioners should review
these three primary sources of data and any future published sources of data
and information in order to understand whether a practice requires support to
improve or intervention, for example, if the Commissioner considers there may
be a risk to quality and patient safety. If necessary, the Commissioner should
provide additional appropriate and adequate support to be agreed with the
practice. If despite that support a practice is unable to demonstrate
improvement within a reasonable period, the Commissioner must determine
whether it considers there is an actual cause for concern. This will require

scrutiny of any other relevant sources of intelligence or data for example;

1 Local intelligence.

CQC practice reports

1 Public Health England GP practice profiles:
http://fingertips.phe.org.uk/profile/general-practice

1 KO041b complaints indicator set made by or on behalf of patients:
http://content.digital.nhs.uk/datacollections/ko41b

1 Friends and Family Test:
https://www.england.nhs.uk/ourwork/pe/fft/friends-and-family-test-data/

1 General Practice Patient Survey: https://gp-patient.co.uk/

=a
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1 NHS Right Care future indicator sets for general practice:

https://www.england.nhs.uk/rightcare/intel/

Performer performance/concerns (if appropriate)

CCG/ICB engagement and relationship

LMC intelligence

Practice phone call or visit

Medicines optimisation dashboard

https://www.england.nhs.uk/medicines/medicines-

optimisation/dashboard/

1 GP Workload tool https://digital.nhs.uk/services/general-practice-gp-
collections/service-information/gp-workload-collection
GP Appointments Data

= =4 4 A A

https://digital.nhs.uk/data-and-
information/publications/statistical/appointments-in-general-practice

2.5.19 Data alone (whether derived from the above or the three key sources) is not
however a panacea. The Commissioner must consider the practice in the
context of wider determining factors (e.g. social deprivation, health needs,
population profile, resourcing, to name but a few).

2.5.20 There are numerous examples of data being used inappropriately and
contrary to the purpose for which it was collected; one such non healthcare
related example is provided below. The example below is intended to reinforce
the concept of using data appropriately, in context and as part of a wider suite
of factual intelligence to make informed decisions.

The Bhoomi Project was an ambitious effort by the southern Indian
state of Karnataka to digitize some 20 million land titles, making them
more accessible. It was supposed to be a shining example of
governance and open data that would benefit everyone and bring new
efficiencies to the worldds | argest de
proved a boon to corporations and the wealthy, who hired lawyers
and predatory land agents to challenge titles, hunt for errors in
documentation, exploit gaps in records, identify targets for bribery,
and snap up property. An initiative that was intended to level the
playing field for small landholders ended up penalising them and
bribery costs and processing time actually increased.
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2.5.21 Underlying this approach is the recognition that the best way of ensuring
continued excellence lies in the consistent and proportionate application of an
assurance framework which requires Commissioners to consider multiple
sources of reliable and accurate information and intelligence against relevant

and specific criteria.

2.6 Practice Visit i Best Practice

2.6.1 The Commissioner remains accountable for contract management, a co-
ordinated practice / Commissioner / CQC / LMC relationship provides an
opportunity for an engaging and collaborative discussion that covers each
practiceds quality and achievement across
that in respect of the service provided by a practice or a practices use of for
example, secondary care services.

2.6.2 By way of an example and to provide clarity, a Commissioner may have a
conversation with a member practice, which from an initial view, appears to
have a disproportionate number of emergency admissions for conditions
usually managed in primary care. This in itself may not necessarily indicate a
problem, but allows the Commissioner to understand the implications in the
wider commissioning arrangements.

2.6.3 The Commissioner will not necessarily focus solely on the contractual
requirements and may include quality improvement and health outcomes to
ensure it is meeting its duties to improve quality and secure good public health

in the population.

2.6.4 Practice Visits 1 Practical Support

2.6.5 Understand the background

2.6.6 To align with the commitment to reduce burden and bureaucracy,
commissioners should consider whether the visit can be managed remotely or

whether other practice visits may be planned or recently undertaken to avoid
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unnecessary duplication. Such visits may be planned by CQC or Health

Education England in relation to regulation or educational standards

2.6.7 Visits to practices may originate from many areas and may be formal or

informal. The reasons for visiting a practice may be for:

= =4 =4 4 -2

= =4 =4

Note

List closure application

CQC report

New contractor visits

Practice support

Investigation of concerns raised (see sample practice review template
at annex 3)

Annual review of provider

Contractual concerns e.g. boundary changes

Practice mergers

Performer concerns that may be impacting on contract

: In addition, Commissioners should still undertake a rolling programme of

review as outlined at the start of this chapter but this should include a random

sample of practices not identified through other intelligence led approaches.

2.6.8 Gathering information

2.6.9 Before visiting the practice, collate all relevant and available data and

information (examples provided below):

T

=4 4 4 4 4 4

CQC report if available, or discussion with CQC data and/or inspection
team

Primary care web tool

ASofto intelligence

QOF scores

Complaints

Any local profiling tools or dashboards

Legal advice if required

Ask the practice to complete template which may save time during your
visit.

2.6.10 Communications

2.6.11 Early communication is key to a successful visit. Always contact the practice to

advise them that you will be visiting the practice and the reason why. The

agreed date must be followed up in writing. Give plenty of notice unless there
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is a patient concern (see sample practice visit letter at annex 2). Ensure and

confirm adherence to Infection Control Procedures which may be in place.

2.6.12 Informal visits.

2.6.13 If an informal visit is planned, the practice has usually instigated it themselves
and therefore are aware of the reason i.e. practice merger. Ensure you have
the right information available for the matter to be discussed. For example, if
the visit is to discuss a list closure, ensure you know the practice list size, list

variations, surrounding practice closures etc.

2.6.14 Formal visits

2.6.15 Concerns about a practice can be raised to commissioners through various
routes. Depending upon the issues raised the Commissioners will need to

make an informed decision on the extent to which it need to investigate.

2.6.16 Commissioners should:

1 Establish a Task and Finish Group
1 Establish Terms of Reference for Task and Finish Group (see sample
at annex 5)
1 Task and Finish Group agree the actions required
o Practice visit
o Breach /remedial notices issued where appropriate
o Contract termination
o0 Referral to QSAG / PAG
1 Agree clear and specific terms of reference (ToR) for any visit, including
a commitment to review / amend the ToR in light of any new / emerging
evidence. Amendments should be agreed between parties.
71 Investigation Team identified i to include, but inclusive of, GP, Primary
Care Nurse Lead, Safeguarding Lead, Nursing and Quality Lead,
Contract Manager. Admin support where appropriate.
Initiate formal contact with Practice
Communication with Practice, with recommendation of inclusion of LMC
Practice visit with appropriate team
Report / action plan drafted (see example at annex 4)
Report / action plan submitted to Task and Finish Group
Report / action plan finalised
Report / action plan sent to Practice for comment
Meeting with Practice to discuss taking action plan forward
Monitoring meetings to ensure targets / deadlines are met

=4 4 4 4 4 4 -4 -4
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1 Final meeting with Practice to close process
i1 Final Task and Finish Group to give assurance issue / concern is
resolved.

2.6.17 If issues are not resolved then contract breach/termination notices may be
served.

2.6.18 Consultation with and support from the Local Medical Committee (LMC)

2.6.19 If the commissioner is undertaking a targeted visit relating to concerns raised
or known contractual underperformance, which may result in actions being
imposed or considered, then it shall, whenever it is reasonably practical to do
so, consult the Local Medical Committee.

2.6.20 The LMC has a role in supporting practices facing remedial, breach and
termination notices or those undergoing performance investigations. The LMC
can advise practices on how to complete actions required by remedial notices,
how to address issues in order to avoid further contract breaches and appeal
against termination notices if appropriate. The LMC can signpost practices to
experts who can help, e.g. the practiceso
consultants who can advise on practical issues such as practice policies, etc.
For those practices undergoing performance investigations, the LMC can
support practices in preparatory meetings with the investigating officers and
the commissioners, assist with drafting terms of reference, guide practices
through the investigation process and sit in on interviews with clinicians and
staff to ensure that due process is followed.

2.6.21 Commissioners are encouraged to advise practices in these circumstances to
make contact with their LMC as early as possible to ensure they have access
to expert help and advice.

Annex 1: GP Indicators- Practice Profile / Data / User Guide

1 _To request access

Annex 2 A Sample Practice Visit Letter

1 A Sample Practice Visit Letter

Annex 3 A Sample Clinical Governance and Practice Review

1 A Sample Clinical Governance and Practice Review

Annex 4 A Sample Overview of Concerns - Investigation Plan
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T A Sample Overview of Concerns - Investigation Plan

Annex 5 Sample Terms of Reference (ToR) For a Task & Finish Group
Investigating Concerns

(a) Sample Terms of Reference (ToR) For a Task & Finish Group
Investigating Concerns
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3 Managing Patient Lists

3.1 Introduction

3.1.1 Practices operate either an open or a closed patient list. Patients have the
ability to register with any local practice which operates an open list. Practices
continue to have discretion over new patient registrations, although fair and
reasonable grounds should be presented in the event of a refusal to accept a
patient onto an open practice list.

3.1.2 Practices must ensure that they meet all general legal duties and must ensure
that they are not directly or indirectly in breach of the public sector equality
duty.

3.1.3 The Commissioner has an obligation to prepare and keep up to date a list of
patients accepted by the contractor or assigned to its list of patients and who
have not been removed from that list. PCSE process new patient registrations
and de-registrations and ensure that the national patient records database
refl ects what 1 s shown in each practiceods
commissioners.

3.1.4 This policy sets out:

3.1.5 the arrangements for managing patient assignments (Part A);

3.1.6 list maintenance for primary medical services including general list
maintenance by PCSE (Part B1) and targeted list cleansing by Commissioners
(Part B2); and

3.1.7 managing closed lists (Part C).
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3.2 PART A: Managing Patient Assignments

3.2.1 Scope

3.2.1.1 This Part A sets out the processes the Commissioner should follow in
respect of patient assignment to practice lists. It also provides information
regarding the grounds for practice refusal to register a new patient and
potential difficulties that may arise following removal from a practice list and
the procedures that must be followed in the event that patient assignment to
a practice list is required.

3.2.1.2 Where a practice list is open, a patient may apply for registration either in
person or on behalf of another, whether or not they are resident in the

practice area or are currently registered at another practice.

3.2.2 Refusing Patient Registration onto an Open List
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3.2.2.1 In most circumstances, practices operating an open list do so effectively, and
in a reasonable manner, accepting applications for new registrations on a
daily basis. There are, however, a number of circumstances when a patient
may find it difficult to obtain registration with their local practice and in these
circumstances it is important that the Commissioner is fully aware of the
grounds under which a practice may refuse registration and the processes
that must be followed in order to demonstrate that this refusal has not been

on prejudicial grounds.

3.2.2.2 A practice may only refuse to accept a patient onto an open list where it has
reasonable grounds for doing so. Reasonable grounds will not relate to the
p at i eacetgersler, social class, age, religion, sexual orientation,
appearance, disability or medical condition. Reasonable grounds may
include that the patient does not live in the practice area. Where a practice
refuses to register a patient, the reason for this refusal must be made in
writing to the patient within 14 days of the request for inclusion being made.
The contractor must keep a written record of applications and reasons for

refusal.

3.2.2.3 The operation of a waiting list for registrations is not appropriate. Where a
practice feels that it cannot accept new registrations at the time of the
patientsdé application to join the practi:
the practice list should remain open and enter into discussions in this respect

with the Commissioner. See Section C for more information.

3.2.2.4 In the event that the Commissioner is approached regarding any refusal of
registration, it must make contact with the practice to confirm the situation
and address the matter in line with the PMS Regulations, GMS Regulations

or APMS Directions (as appropriate).

3.2.3 Removing a Patient from a Practice List
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3.2.3.1 Where a practice wishes to remove a patient from its practice list, the
practice must normally provide the reason for removal in writing to the
patient. Removal may normally only be requested if, within the period of 12
months prior to the date of the request, the practice has warned the patient in

writing that they are at risk of removal and reasons for this have been stated.

3.2.3.2 It may be justified that a written warning was not possible/appropriate in the
circumstances that:
1 the reason for removal relates to a change of address outside of the practice
area including where a patient has been registered as a temporary resident
elsewhere and has exceeded the three-month temporary residency period,;

i the practice has reasonable grounds for believing that the issue of a warning
would be harmful to the physical or mental health of the patient or put at risk

one or more members of the practice team; or

T Itis, in the opinion of the contractor, not otherwise reasonable or practical for a
warning to be given. The practice must record in writing either the date of any
warning given and the reasons for such a warning or the reason why no such

warning was given.
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3.2.3.3 All patient removals must be recorded by the practice, including the reasons
and circumstances of the removal and this record must be made available to
the Commissioner should it be requested.

3.2.3.4 Notifications by the contractor to the Commissioner (via PCSE) should be
made on removals from the contractors' patient list. The Commissioner must
refer to the relevant Regulations/Directions (set out at in Schedule 3 Part 3 of
the GMS Regulations; Schedule 2 Part 3 of the PMS Regulations; the APMS
Direction do not require APMS contracts to have provisions relating to patient
lists T the Commissioner should refer to the wording of the relevant APMS
contract).

3.2.3.5 Practices may remove a patient with immediate effect where the patient has
committed an act of violence or behaved in such a way that the contractor,
practice staff, other patients, or those present at the place the services were
provided have feared for their safety. The incident leading to the request for
immediate removal must have been reported to the police. It is highly likely
that there are different ways in which violent patients are managed nationally
as services were commissioned in different ways under a violent patient
directed enhanced service scheme. For this reason, the Commissioner must
refer to the relevant Regulations/Directions and the Special Allocation
Scheme (SAS) chapter.

3.2.3.6 Patients may experience difficulties in registering where they have been
removed from a practice list, although, (other than on the grounds of violence
or threatening behaviour), this should not ordinarily be a factor considered by
practices when approached by new patients. It should also be noted that
patients have the right to choose to move from one practice to another, even
within the same locality, without providing grounds for doing so.

3.2.3.7 In any type of patient deduction, consideration must be given to any potential
safeguarding concerns. Where a patient is at risk of being removed for
example for missed appointments, that may reflect on parenting / caring
capacity (e.g. mental health) and consideration must be given to
safeguarding either for children or vulenerable / at risk adults. Advice should
al ways be sought from | ocal Safeguarding

designated professional.
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3.2.3.8 With regard to the deduction of Children (aged under 18) GP practices have

the clinical expedient prerogative to retain children (under 18 years old)

under the paramountcy of the child withi

time that they understand how the children might be cared for by another

NHS or private GP, especially if vaccines or screening are still indicated.

3.2.3.9 It should also be noted that:

1 Children and Young People (CYP) on a protection order or protection
plan should not be de-registered on the grounds of behaviour including
non attendance.

1 CYP (not-protected) and adults with LD or with those with formal carer
should not be de-registered on the grounds of behaviour including non

attendance.

3.2.3.10 These citizens may need to be referred to safeguarding leads since
they might be at risk either through behavioural problems or non attendance
of their appointments.

3.2.3.11 These citezens should be allowed to sustain their GP Registration for
continuity of care until such times as it can be established how the children
might be cared for by another NHS or private GP.

Therefore:

1 Children of parents or carers, who have been removed from the list for

any reason, must not be left without access to primary care service.

1 Where parents or carers have been removed from the list due to
aggressive and or violent behaviour a risk assessment should be
completed to identify any risk to their children and the appropriate

safeguarding referrals made.
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3.2.4 Where Patient Assignment to a Practice List is Required
3.2.4.1 Assignment to an open list

3.2.4.1.1 The Commissioner may assign a new patient to a practice whose list of
patients is open and in making the assignment, the Commissioner shall
have regard to:

1 the wishes and circumstances of the patient to be assigned;
T the distance between the patientds place

1 whether, during the six months ending on the date on which the application for
assignment is received by the Commissioner, the pati ent 6 s name has
removed from the list of patients of any practice in the area of the Commissioner,

at the request of the practice;

T whether the patientbés name has previousl
patients of any practice in the area of the Commissioner owing to violent
behaviour and, if so, whether the practice to which the patient is to be assigned
has appropriate facilities to deal with such a patient; and

i other matters the Commissioner considers relevant.

3.2.4.1.2 A new patient is defined as a person who:
M has been refused i nclusi on i n a contract

accepted as a temporary resident by a contractor, and

1 would like to be included in the list of patients of a contractor in whose outer
boundary area (as specified in accordance with regulation 20(1)(d)) that person

resides.
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3.2.4.1.3 In making an assignment, the Commissioner will contact the practice by

telephone, to which the patient is to be assigned, to inform them that an
assignment is being made. Following this telephone contact, the
Commissioner will send an assignment notification (example at Annex 1) to
both the receiving practice and PCSE for their information. A letter (Annex
2) will also be sent to the patient informing them of their registration and
provide details as to how they may access the service. In the majority of
cases this letter will be issued by PCSE; however, the Commissioner
should ensure that this process is satisfied either through this mechanism

or through its own local arrangements.

3.2.4.1.4 PCSE are responsible for sending the standard patient letter in the case of

allocations to open lists.

3.2.4.2 Assignment to a closed list

3.2.4.2.1 The Commissioner may not assign a new patient to a practice that has

T

T

T

closed its list of patients except in the following circumstances:

most or all of the providers of essential services (or their equivalent) whose
practice premises are within the Commissioner's area have closed their lists of

patients;

the assessment panel (as detailed below) has determined that patients may be
assigned to the practice in question, and that determination has not been
overturned either by a determination of the Secretary of State or (where

applicable) by a court; and

the Commissioner has entered into discussions with the practice in question
regarding the assignment of a patient, whereby additional support that the
Commissioner can offer to the practice may be required. The Commissioner
shall use its best endeavours to provide appropriate support and should discuss
support in respect of the first assignment of a patient and any subsequent

assignments made to that contractor during their list closure.
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3.2.4.2.2 PCSE are responsible for sending the standard patient letter in the case of
allocations to closed lists

3.2.5 Assignment Based on the Determination of a Commissioner Assessment

Panel

3.2.5.1 Where the Commissioner has the need to assign a patient to a practice that
has a closed list and most or all of the providers of essential services (or their
equivalent) whose practice premises are within the locality of the

Commissioner have closed their lists of patients, the Commissioner must:

1 prepare a proposal to be considered by the assessment panel which must
include details of those practices to which the Commissioner wishes to assign

patients;

1 ensure that the assessment panel is appointed to consider and determine its

proposal and the members of the assessment panel must include:
o a Commissioner director/officer;

0 a patient representative who is a member of the local HWB or Local
Healthwatch organisation; and

o a member of a LMC but not a member of the LMC formed for the area in
which the contractors who may be assigned patients as a consequence

of the panel's determination provide services.

1 Notify in writing that it has referred the matter of patient assignment to the

assessment panel to the following:

o the relevant LMC for the contractors in the area of the Commissioner;
and

0 any contractors whose practice premises are within the Commissioner's
jurisdiction that have closed their list of patients and may, in the opinion
of the Commissioner be affected by the determination of the assessment
panel.
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3.2.5.2 In reaching its determination, the assessment panel shall have regard to

relevant factors including:

1 whether the Commissioner has attempted to secure the provision of essential
services (or their equivalent) for new patients other than by means of their
assignment to contractors with closed lists of patients; and

9 the workload of those contractors likely to be affected by any decision to assign
such patients to their list of patients.

3.2.5.3 The assessment panel shall reach a determination within the period of 28
days beginning with the date on which the panel was appointed.

3.2.5.4 The assessment panel shall determine whether the Commissioner may
assign patients to practices which have closed their lists of patients. If it
determines that the Commissioner may make such assignments, it shall also
determine those practices to which patients may be assigned.

3.2.5.5 The assessment panel may determine that the Commissioner may assign
patients to practices other than those practices specified by the
Commissioner in its proposal, as long as the practices were notified during
the preparation stages of the assessment panel being held.

3256 The assessment panel 6s determination mus:

by the panel and be made in writing to:

1 the LMC for the contractor(s) in area of the Commissioner for whom the

determination relates; and

1 any contractors whose practice premises are within the Commissioner's
jurisdiction that have closed their list of patients and may, in the opinion of the

Commissioner be affected by the determination of the assessment panel.
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3.2.6 NHS Dispute Resolution Procedure Relating to Determinations of the

Commissioner Assessment Panel

3.2.6.1 Where an assessment panel makes a determination that the Commissioner
may assign new patients to contractors which have closed their lists of
patients, any contractor specified in that determination may refer the matter
to the Secretary of State to review the determination of the assessment

panel. Please refer to the chapter on managing disputes.

3.2.7 Removal by a Contractor of Patients Assigned to the Practice

3.2.7.1 Historically, practices have often applied an unwritten agreement to the
retention period of assigned patients. However, there are no formal
arrangements in respect of timescales for patient retention in these
circumstances. While the significant majority of practices continue to manage
assigned patients in the same manner as an ordinarily registered patient,
others may commence a formal removal process immediately following
assignment. The Commissioner has a responsibility to ensure that all
requests to remove a patient at the request of the contractor must be

managed in line with the relevant Regulations/Directions.

Part A Annex 1 Example Assignment Notification

1 Example Assignment Notification

Part A Annex 2 Example patient letter confirming registration

1 Example patient letter confirming registration

124 |Page


https://www.england.nhs.uk/publication/primary-medical-care-policy-and-guidance-manual-managing-patient-assignments-annexes/
https://www.england.nhs.uk/publication/primary-medical-care-policy-and-guidance-manual-managing-patient-assignments-annexes/

3.3 Part B1l: General List Maintenance for Primary
Medical Services
3.3.1 Scope

3.3.2 This Part B sets out the processes for the Commissioner to ensure list
maintenance is appropriately managed. It details the list maintenance and
data quality measures to be undertaken and suggests additional measures to
be taken. Where references are made to actions to be followed by the
Commissioner, these actions should, where possible, be done together with
the available support services or payment authority.

3.3.3 Medical service contracts are predominantly funded on a capitation basis. It
follows, therefore, that if a patient list is overstated, the contractor will receive
more funding than it is entitled to and this presents a significant financial
burden on NHS resources.

3.3.4 While in most cases, contractors endeavour to maintain their registered lists in
a current and accurate state, patients often fail to notify their registered
practice when leaving the area and/or country resulting in potential duplicate
registrations, ghost and gone away patients remaining registered on the
national patient registration systems.

3.3.5 Some degree of list inflation is inevitable, but manageable if kept within
reasonable bounds. Current trends of inflation are excessive and in some
regions, continue to rise. The Commissioner and PCSE are expected to
engage in regular proactive list maintenance with general practices.

3.3.6 Ongoing and effective maintenance of lists is essential to ensure they are
accurate. However, even with the most effective list maintenance procedures
in place, a practice list can hold 3-8 percent of inaccuracy due to patient
turnover alone.

3.3.7 Practices with robust systems in place to verify and record patient details at
the point of registration, as well as regular systematic checking of details when
patients contact the practice, have more accurate lists.

338 The accuracy of a practicebs registration

1 the efficacy of ill-health prevention/screening programmes and total population
capture;
1 the assessment of performance and clinical outcomes which are often

compared patiaedped denominator; and
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1 the appropriate use of public funds, as allocations are made on a £ per patient

basis.

3.3.9 Operating Principles

3.3.10 List maintenance processes should be designed with the proactive
engagement of the Commissioner, patients (or their representatives), PCSE,
and LMCs on behalf of GPs and practice managers. This should be through a
continuous rolling programme, for example: working through the practice
registers alphabetically over a one to three-year period, or by targeting specific
patient cohorts, for example, choosing a cohort that supports a screening
programme e.g. childhood immunisations, flu or cytology.

3.3.11 A "one-hit" approach in which a single practice is targeted should be avoided
except in exceptional circumstances. This might include due diligence when
transferring a full list to a new contract, for example. In all cases this should be
carried out in discussion with the LMC.

3.3.12 Contractors have a crucial role to play in ensuring their staff access relevant
training, are familiar with the FP69 process and are proactive partners in the
list maintenance process, responding to requests from PCSE.

3.3.13 When responding to an active FP69 (see Annex 1 and Annex 2) a practice
declaration will be sufficient. The practice is responsible for ensuring all
declarations made are accurate and should be made aware that these can be
challenged where any inconsistencies are highlighted through a cluster-wide
audit.

3.3.14 A list maintenance exercise is not designed to address performance failures.
Where there are reasonable grounds for believing that list inflation is
particularly high at an individual practice then concerns about this should be
handled separately and in accordance with the performance management
directions.

3.3.15 The Commissioner should ensure that where the PCSE disputes the practice
declaration, the practice is told why and is advised of any list actions that have

been taken.
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3.3.16 Minimising Inconvenience to Patients

3.3.16.1 Advance screening of the proposed cohort by practices means that
fewer patients will be inconvenienced by having to respond to a letter. It will
also reduce administrative costs and wasted resource associated with the
exercise.

3.3.16.2 The Commissioner should maximise awareness in the patient
population of list maintenance procedures by ensuring that an effective
patient communication strategy is in place. The strategy should be tailored to
local needs and build upon examples of what has worked well. For example:
Letters to be addressed to named patients and not the occupier (Annex 3).
Branded NHS envelopes with a return address are more likely to be opened
as they are clearly directly in relation

9 Contractor teams alerting patients to registration checks well in advance i as
part of the registration conversation, through display notices in a practice.

1 The Commissioner and contractors making the process clear to patients
through any letters and posters, for example i what the letter looks like, what
to do when you get one, the steps in place to minimise deregistration errors,
what to do if there is a de-registration error, what to do if a letter arrives for
someone not living at that address.

1 Communications must take into account the Accessible Information Standard
which requires organisations to ensure that disabled patients receive
information in formats that they can understand. For more information on the
standard and guidance on its implementation, see the NHS England website:

https://www.england.nhs.uk/ourwork/patients/accessibleinfo-2/

1 Communications must be tailored for different languages and consideration of
other support for patients whose first language is not English.
3.3.16.3 List maintenance is also an opportunity to improve other aspects of
patientsd registration including the acc
Commissioner should ensure that contractors verify the details held on the

practice system systematically as part of routine on-going maintenance.
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3.3.17 Patient Registration Process

3.3.18 Appropriate and timely management of the patient registration process is
essential in minimising the potential for list inflation.

3.3.19 The standard registration process requires all general practices to notify all
registrations to the national primary care registration system (currently
referred to as the National Health Application and Infrastructure Service
(NHAIS) but to replaced by a new Primary Care Registration Management
(PCRM) system later in 2022. The NHAIS/PCRM user should then confirm the
registration to the practice and take steps to arrange via PCSE for the transfer
of medical records from the patient's previous general practice. Electronic links
are in place between NHAIS sites/PCRM and all general practices that enable
this process.

3.3.20 GP practices are required to monitor that all their registrations and patient
deductions are acknowledged by NHAIS/PCRM.This ensures that patients are
correctly registered and will be included in NHS screening and immunisation
programmes.

3.3.21 Practices should also check their list size of registered patients on a quarterly
basis against the GP Payments and Pensions system by logging into PCSE
Online. This ensures that payments to the practice remain accurate and any
issues with the registration process are identified.

3.3.22 The process of confirming the new patient registration by NHAIS/PCRM
involves checking the patient details against the Personal Demographics
Service (PDS) National Back Office (NBO)t o confirm t he patient
number, where NHS numbers cannot be traced, the system provides for the
user to request the allocation of a new NHS number.

3.3.23 Where it is not possible to trace an NHS number for a patient, rather than
request allocation of a new NHS number the registration should be kept
pending and the previous general practice contacted to obtain further details.

3.3.24 If the practice cannot provide further information to enable the NHS number to
be traced it should be asked to contact the patient to obtain this. By taking
these steps, the user will ensure that allocation of new NHS numbers is kept
to a minimum and therefore minimises the potential for list inflation.

3.3.25 Where a new NHS number has been allocated then additional checks are

undertaken by the PDS NBO to help ensure a duplicate NHS number has not

128 |Page



been created for a patient. Monthly reports, identifying the number of duplicate
NHS numbers allocated by PCSE are produced by NHS Digital and these are
split between those where the service provider should have been able to trace
the correct number and those duplicates that are considered unavoidable.

3.3.26 It is essential that robust procedures are in place to prevent the creation of
duplicate registrations at the time of registration. The figures available on the
volumes of duplicate numbers created by each service provider should
provide valuable benchmark data to monitor this.

3.3.27 The Commissioner should ensure that the PCSE is processing routine
registrations in a timely manner as this is also key to ensuring accuracy of

practice lists.

3.3.28 Elements of a Rolling List Maintenance Programme

3.3.28.1 Routine business processes that involve sending letters to patients help
reduce list inflation, as any letters returned undelivered* by Royal Mail result
in general practices being given the statutory six-month notice period to
provide confirmation that the person is a patient to whom it is still responsible
for providing essential services. Where confirmation is not provided then the
patient is removed from the practice list. The only exception to this is patients
aged under 18 who will remain registered under the Paramountcy Principle of
protection (please also refer to the Patient Registration chapter for further

information).

3.3.28.2 These letters to patients, using data sourced from the NHAIS/PCRM
system, are inclusive of, but not limited to, the following:

1 Cervical screening invitation letters sent to all women aged 25-64.

1 Cervical screening test results sent to all women attending for a test as part of

the NHS cervical screening programme.

1 Flu vaccination invitation letters sent to patients aged 65 and over together with
any patients identified by gener.al pract.i

1 Chlamydia screening invitations letters sent to patients on behalf of certain local

4The FP69 flag in these circumstances will affect a breast screening invitation
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authorities.

1 Bowel screening invitation letters are sent to all patients aged 60 and 74 where
the source data used to identify patients to be invited is taken from the NHAIS

system.

1 Letters sent to all patients registered with a specific general practice if there are

any significant changes to practice arrangements.
1 Medical cards or letters of confirmation of NHS number and registration.

1 Verification by general practices of the vaccination status of all children aged
two years and five years registered with the practice on the first day of each

quarter.

3.3.28.3 In maintaining the NHAIS/PCRM system, specific tasks need to be
undertaken to reduce list inflation and help maintain the accuracy of practice
lists. The annual programme of checks to be undertaken is shown below
together with the standard procedure which should be adopted for each.
NHS England may agree with PCSE to pause these checks in exceptional

circumstances. The flow chart illustrated within Annex 1 and Annex 2

indicates the standard process to be followed.

Patient Frequency | Process
group/cohort
Multiple After the PCSE must:
Occupancy |n|t|atlh 1 compare Office of National Statistics
month, - (ONS) and NHAIS/PCRM population
PCSE will .
figures at ward/super output area (SOA)
check the o _
. level to enable prioritisation of work;
additional
patients 9 send the list of nhames to the relevant
who general practices. Each practice should
appeared confirm if patients have been seen in the
at MO last 15 months;
addresses | ¢ send letters to any patients that are
and reset recorded as being registered and have not
been seen by their general practice in the
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Patient Frequency | Process

group/cohort

past 15 months, taking into account the
requirement to ensure that disabled
patients receive information in a format
that they can understand and they receive
support to help them communicate (as
mandated in the Accessible Information
Standard).

1 send reminder letters if no reply received
after four weeks.

i activate an FP69 for the practices if any
letters return undelivered or where no
response is received within two months of
the date of the original letter being sent;

1 remove the patient from the list if the
general practice does not confirm patient
contact within six months.

University/college | Annually PCSE must:
student/residential | October to q identify patients recorded on
school December

NHAIS/PCRM as being registered with a
general practice for four or more years in
respect of a college/university address;

1 send the lists of names to the relevant
general practices asking them to confirm
the patients are still registered and are still
attending the surgery for treatment. Any
patients found to be no longer resident
should be removed from the practice lists;

1 send letters to patients asking them to
confirm their address where practices are
unable to confirm registration, taking into
account the requirement to ensure that
disabled patients receive information in a
format that they can understand and they
receive support to help them communicate
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Patient

group/cohort

Frequency

Process

(as mandated in the Accessible
Information Standard).;

send reminder letters if no reply received
after four weeks.

activate an FP69 for the practices if any
letters return undelivered or where no
response is received within two months of
the date of the original letter being sent;

remove patients from the list in any cases
where the general practice does not
confirm the address within six months.

Patients aged 100
and over

Six monthly
March and

September
checks

PCSE must:

T

check on NHAIS/PCRM for any patients
aged over 100 years.

contact general practice to confirm patient
still registered.

remove any patients no longer registered
from practice lists.

Transient checks

Monthly

PCSE must:

T

send a letter to patients 12 months after
their date of registration with a general
practice, where at the time of registration
they were recorded as having recently
arrived from abroad, to ask the patient to
confirm their current address. This
sentence should be in several different
languages depending on the reasonable
needs of the practice's patient, and should
take into account the requirement to
ensure that disabled patients receive
information in a format that they can
understand and they receive support to
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Patient

group/cohort

Frequency

Process

help them communicate (as mandated in
the Accessible Information Standard).;

1 send reminder letters if no reply received
after [four] weeks;

1 if any letters are returned undelivered or
where no response is received, remove
patients from the list in any cases where
the general practice does not confirm the
address within six months

Notification of
demolished
addresses °

Quarterly

1 NHAIS/PCRM receive regular updates to
the PAF information to enable the accurate
maintenance of patient addresses.
Included in the updates are notifications of
properties which have been demolished.

1 PCSE should ensure that the correct
address of patients registered regarding
any of these addresses is checked with the
registered general practices.

Patients not seen
by general
practice in
previous five
years

Annually

PCSE should:

1 contact general practices to obtain a list of
all those patients that have not had a
consultation within the last five years;

1 send a letter to all those identified patients
to confirm address and registration, taking
into account the requirement to ensure that
disabled patients receive information in a
format that they can understand and they
receive support to help them communicate
(as mandated in the Accessible
Information Standard).;

1 send reminder letters if no reply is received
after four weeks;

5The FP69 flag in these circumstances will affect a breast screening invitation
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Patient Frequency | Process

group/cohort

1 activate an FP69 for the practices if any
letters return undelivered or where no
response is received within two months of
the date of the original letter being sent;

1 remove patients from the list in any cases
where the general practice does not
confirm the address within six months.

3.3.29 Additional Measures (see also Part B2 below)

3.3.29.1 Despite initiating a rolling programme of list maintenance measures,
figures comparing ONS mid-year populations with NHAIS/PCRM registered
population may still show significant inflation. These inflation rates may also

differ significantly for local areas.

3.3.29.2 If the Commissioner has a particularly large variance it may wish to
undertake a targeted campaign to reduce this in one large exercise. If so, the
Commissioner is strongly urged to engage their general practices and the

relevant LMCs.

3.3.29.3 Suggested work that could be undertaken is:

1 Comparison of ONS mid-year stats with NHAIS/PCRM figures at middle SOA
level. This will identify localities within each area where inflation rates are
highest and will therefore highlight specific areas to be targeted.

1 Send mailshot to confirm residency to male patients aged 18-44 living in areas
where inflation rates are highest. ONS and NHAIS/PCRM comparison at area
level has previously shown that the highest inflation rates are related to male
patients in this age group, possibly because there are no routine mailshots
sent to this cohort.

1 Undertake further immigrant checks three years after the date of first
registration for persons who immediately before their current registration are

recorded as having arrived from abroad.

134|Page



1 Issue guidance and clarification for general practices on the FP69 procedure.
Greater awareness of the processes for removing patients within general
practices could reduce the scale of list inflation. If guidance has not previously
been given to practices on the FP69 process then this should be undertaken.
Once in place, this could become part of a standard rolling programme.

1 Test the effectiveness of undertaking checks for duplicate registrations
between NHAIS/PCRM systems. A check between several systems will
confirm whether this type of check would identify duplicate registrations and if
so could be developed as a standard procedure to be carried out at agreed

intervals.

3.3.294 It is essential that work is carried out to reduce list inflation and verify
practice lists but it is also important to recognise the resource implications of
undertaking this work. It is equally essential that all work carried out is
recorded and the outcomes monitored to evaluate the success of each
initiative.

3.3.29.5 The Commissioner should ensure that PCSE submits a monthly return
to the Commissioner detailing the work undertaken and the outcome. A pro-
forma is attached in Annex 5 to be used to submit the monthly returns. To
streamline this process, standard reports available from the NHAIS/PCRM
could be used to populate this pro-forma.

3.3.29.6 Given the requirement to allow a practice six months to confirm the
address before patients can be removed from the practice list, it is
recognised that any list maintenance exercise could take six to nine months
before benefits are realised. This needs to be considered when assessing

the effectiveness of interventions.

3.3.30 Annex 1 - Stage 1 of a List Maintenance Programme

Stage 1 of a List Maintenance Programme
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3.3.31 Annex 2 - Stage 2 of a List Maintenance Programme

Stage 2 of a List Maintenance Programme

3.3.32 Annex 3 - Sample Letter to Patients

Sample Letter to Patients

3.3.33 Annex 4 - Standard Envelope Content

Standard Envelope Content

3.3.34 Annex 5 - Standard Monthly Return Pro-Forma

Standard Monthly Return Pro-Forma
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3.4 Part B2: Targeted List Maintenance for Primary

Medical Services
3.4.1 Background

3.4.1.1 The Office for National Statistics regularly publishes mid-year population
estimates, currently down to the level of CCG, (ONS CCG Mid-Year
Population Estimates) Middle Super Output Area (ONS MSOA Populations)

and Lower Super Output Area (ONS LSOA Populations). Using these

population estimates alongside the numbers of patients registered at a GP
practice (NHS Digital published GP Registered Populations) and other

sources of local intelligence such as patient postcode list, can assist in
determining at a local level, whether the difference could warrant further
investigation.

3.4.2 Scope

3.4.2.1 This short Part B2 sets out some considerations and investigations that could
be undertaken to determine whether a targeted list validation exercise may

be beneficial within the commissioning area and what that could involve.

3.4.2.2 A key line of enquiry in national counter fraud exercises, often relates to list
maintenance and so GP practices may welcome support in proactively

reviewing their registered list.

3.4.3 Available Data Sources

3.4.3.1 Of the data sources listed below, not all will be available to all organisations

(e.g. patient level data cannot be held by NHS England)
3.4.3.2 Data Providers:

3.4.3.2.1 NHS Digital
o Number of Patients Registered at a GP Practice
o Number of Patients Registered at a GP Practice (PCN/CCG/ICB Level)
0o Number of Patients Registered at a GP Practice (NHS England
Commissioning Region)
o Number of Patients Registered at a GP Practice mapped to LSOA
o From April 2017, NHS Digital began publishing these data monthly, prior

137 |Page
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to this the publication were quarterly on the first day of April, July, October
and January.

Each of these data is available in both 5 year age groups and single year
of age (by male, female and total). Files are available to download for
onward analysis, but NHS Digital also provides an interactive platform
called the General Practice Data Hub https://www.digital.nhs.uk/gp-data-
hub

3.4.3.2.2 Office for National Statistics

o

0]
(0]
o

Clinical Commissioning Group Mid-Year Population Estimates

Middle Super Output Area Mid-Year Population Estimates

Lower Super Output Area Mid-Year Population Estimates

The Office for National Statistics publish these data annually, usually at
the end of October each year, for the previous year.

3.4.3.2.3 Data.gov.uk

o

Postcode to Output Area to Lower Layer Super Output Area to Middle
Layer Super Output Area to Local Authority District Lookups for in
England and Wales
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3.4.4 What to consider, who and why?

3.4.4.1 Where a GP Practice list contains records of people who should no longer be
on the list this is known as list inflation. There can be many reasons for this
and commissioners and GP practices can work together to minimise this

through list maintenance.

3.4.4.2 In some GP practices there can often be high turnover (leaving and joining)
of patients, which can be challenging to monitor but benefits from timely

processing.

3.4.4.3 There are records that link to patients who do not de-register and there are 2

principal reasons why an individual may not de-register

3.4.4.3.1 Some people may be slow to re-register at other GP practices, despite
having moved away from the area, as they are relatively healthy and do not

see re-registration as a priority

3.4.4.3.2 People who live abroad (who are required to de-register from their GP
practice) fail to do so either because they do not see it as a priority when
moving abroad or because they wish to have continued access to the NHS
(often referred t o HestsliBtinthatos atbothahei ent s o (

local and national level).

3.4.4.4 ONS suggests® that, typically the following groups tend to be quicker to
register a change of address:
1 mothers with young children
1 those with ongoing health conditions
1 the very elderly

3.4.4.5 Additionally, the following tend to be slower to register a change of address:

1 young healthy adults, especially males i including students
1 highly mobile individuals

1 healthier persons, especially males

)l

males T in general

6

https://www.ons.gov.uk/peoplepopulationandcommitg/populationandmigration/populationestimates/meth
odologies/patientregisterqualityassuranceofadministrativedatausedinpopulationstatisticsdec2016
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3.4.4.6 Parental home: Mobile young adults may choose or default to remaining
registered at their parental address; this is similar to the lags issue above.

3.4.4.7 Shared custody: there is potential for a range of issues where there is shared
custody of children at different addresses. These can potentially include:
1 split residence not reflected in the record
1 duplicate registrations
1 use of different names (particularly surnames)

3.4.4.8 Care homes (and similar institutions): Where a patient moves into a care
home this may not be recorded as a change in address, particularly if the
intended stay is short. These stays may become longer so that there has in
effect been a change in residence, although the GP register has not been
updated. By contrast a move may be intended as long-term (and the move
recorded on the Patient Register) but the patient may die soon after the
move. There are 2 potential consequences for statistical use of data:

1 a spell of residence away from the home address can be missed

1 a death can be recorded with a place of residence given as different from that
recorded on the Patient Register

3.4.4.9 Duplicate records: There are a number of occasions where duplicate records
can occur. These can be classified as duplicates with the same NHS
number, and duplicates with a different NHS number. Duplicate records with

the same number could be:

1 records for the same person, with the same number, held on 2 different lists
T the Audit Commission said that the majority of these were temporary where

a patient was in the process of transferring from one practice to another.

1 records for 2 different people with the same number i the Audit Commission
said that these were rare and the cause was not known; potential reasons
could include error by the patient in writing an NHS number (and where a
check is not undertaken or is passed by chance i for example, the same
date of birth), clerical (typing or legibility) error on NHS number input,
mismatching a patient to another with similar details on registration and

allocating the wrong number or fraud. (Anecdotally there have been reports
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of people fisharingo NHS numbers in cert:

3.4.4.10 Duplicates with different numbers could be because:

1 on registration with a GP, a patient is incorrectly identified as a new entrant
to the NHS (returning emigrant, exit from armed forces, return from private

practice)
1 on registration with a GP, no match is traced to previous records

1 on registration with a GP, a patient gives insufficient details to allow a match

(as above, patients do not legally have to provide proof of identity).

3.4.4.11 Snapshot: The data that we currently use from the Patient Register is
based on a (typically annual) snapshot. This gives the position at that point in
tme, as it occurs on the register. This a
between snapshots of changes. For example, where there are 2 or more
changes of address in a year only the first and last of these addresses are
captured (implying a single move). Moves before exiting from the system
(including emigration and death) can also be missed, as can moves shortly
after entry to the system (including immigration and birth).

3.4.4.12 Coverage: The Patient Register is a broad coverage source, but some
groups are not included (under-coverage of the total population) and there
are also some over-coverage issues. Evidence from ONS shows that over-
coverage tends to be the larger issue, with the Patient Register having 4.3%
more people registered than the 2011 Census estimate of population, whilst

we are aware in NHS England the range can be 3 to 8%

3.4.4.13 The following groups are not included in GP Practice Register, and may
be the cause of statistical under-coverage:

patients solely registered with private GPs

babies that have yet to be registered at a GP practice

migrants into the UK who have yet to register

armed forces (though some remain on GP lists)

= =4 A4 A4 -4

some armed forces dependants
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prisoners (other than those with a sentence under 6 months)

some prisoners with a short sentence who have received medical assistance
in prison

patients who have been removed through

patients with a temporary NHS number,
exists or where their permanent number is not on a GP register

3.4.4.14 The following groups, for some statistical purposes, may be thought of
as over-coverage:

1 patients who are no longer resident in the UK (emigrants)
1 patients who are staying in the UK for only a short period
1 duplicate records

3.4.5 What local checks could be undertaken

3.4.6 Utilising the data sources and data listed section (3) above and the
intelligence from ONS in section (4), Commissioners can determine where
they may wish to focus attention and or support for the practice. Decisions
should be made locally and on a case by case basis. Commissioners may
wish to undertake analysis internally, or work with a partner such as a
Commissioning Support Unit (CSU) who would work with their DSCRO (Data
Services for Commissioners Regional Offices) should they wish to interrogate
record level data that has been appropriately processed.

3.4.7 Comparing data sources and geographies

3.4.8 Trends in CCG/ICB resident population estimates compared to trends in GP
registered populations

3.4.9 Are the proportions similar?

3.4.10 Are all the GP practices within the CCG/ICB areas increasing/decreasing with
similar proportions?

3.4.11 Are there any practices significantly variant in comparison to other practices
and the CCG/ICB trend?

3.4.12 Have there been any practice mergers or closures resulting in list dispersal?

3.4.13 Have there been any new and large scale property developments recently?

3.4.14 Trends in LSOA population (ONS estimates) compared to trends in GP
registered populations (LSOA data from NHS Digital)

3.4.15 Are the proportions similar?
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Which LSOAs fall within the practice boundary? (this may require the support
of a 3rd party. Can you map record level patient data to determine in which
LSOAs the practice has the majority of its patients .

3.4.16 Are the LSOA populations (resident and registered) mapped to GP practices,
increasing/decreasing in broadly the same proportions as the GP practice as a
whole?

3.4.17 How do they compare to other neighbouring practices?

3.4.18 Have there been any practice mergers, or closures resulting in list dispersal

3.4.19 Have there been any new and large scale property developments recently

3.4.20 Is there any in-depth work that could be undertaking by working with a partner
(CSU) and record level record data?

3.4.21 These considerations provide a sample of checks that could be embarked on

when undertaking a targeted list maintenance exercise.
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3.5 PART C: MANAGING CLOSED PATIENT LISTS

3.5.1 Scope

3.5.1.1

3.5.1.2

This Part C sets out the processes to be implemented when managing

applications to close patient lists and to extend a closure period.

At all stages throughout these processes, it is essential that the
Commissioner works with the contractor and the relevant LMC to ensure
clear and transparent decision making and that all decisions are made in line

with internal governance arrangements.

3.5.2 Applications to Close a Patient List

3.5.2.1

3.5.2.2

3.5.2.3

Sometimes a contractor may wish to close its list to new registrations e.g.
where there are internal capacity issues or premises refurbishments. The
contractor must seek approval from the Commissioner by a written
application (the "Application”) before this may happen. A template
Application for the contractor to complete is attached in Annex 1. The
contractor should use the template Application to ensure it completes all the
required information. The contractor may obtain the application itself (for
example by accessing this policy) or it may be requested by the contractor.
An example covering letter from the Commissioner to the contractor

enclosing an application form is in Annex 2.

The Commissioner must acknowledge receipt of the Application within seven
days of its receipt and may request further information from the contractor to

enable it to consider the Application thoroughly.

With a view to possibly enabling the contractor to keep its list of patients
open, the Commissioner and the contractor must talk openly to establish:

1 what support the Commissioner may give the contractor; or

1 changes the Commissioner or contractor may make.
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3.5.2.4 The contractor or the Commissioner may at any time throughout these

discussions invite the appropriate LMC to be included in the dialogue about

the application.

3.5.2.5 The Commissioner should ensure compliance with the general duties of NHS

England. Please refer to the chapter on General duties of NHS England for

further information.

3.5.2.6 The contractor may withdraw the application at any time before the

Commissioner makes its decision on the proposed list closure.

3.5.2.7 The Commissioner must make a decision, within a period of 21 days starting

on the date of receipt of the Application (or within a longer period as the

parties may agree):

i to approve the Application and determine the date the closure is to take effect

and the date the list of patients is to reopen; or

1 to reject the Application.

3.5.2.8 The Commissioner must notify the contractor of its decision in writing as

soon as possible after the 21 day period.

3.5.3 Approval of Patient List Closure: Closure Notice

3.53.1

3.5.3.2

Where the Commissioner has granted approval for closure of the patient list,
a closure notice must be issued to the contractor as soon as possible after
the decision is reached, with a copy to the LMC for its area (if any) and to
any person consulted in the decision-making process. The Commissioner
should use the template notice in Annex 4 to ensure it responds to the

contractor with all the required information.

The contractor must close the list on the date in the notice and the list should
remain closed for the time specified unless the Commissioner and the
contractor agree that the list should be re-opened to patients before the

expiry of the closure period.
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3.5.4 Rejection of Application for List Closure

3.5.4.1 When the Commissioner decides to reject an application to close a list of
patients, it must as soon as possible:

1 provide the contractor with a notification including the reasons why the
application was rejected. The Commissioner should use the template in Annex
5 to ensure it responds to the contractor with all the required information; and

1 atthe same time, send a copy of the notification to any affected LMC for its area
and to any person it consulted in the decision-making process.

3.5.4.2 When the Commissioner decidest o r ej ect a contract
its list of patients, the contractor must not make a further application until:

1 the end of the three-month period, starting on the date of the decision of the
Commissioner to reject; or

1 the end of the three months, starting on the date of the final determination
regarding a dispute arising from the decision to reject the application made
pursuant to the NHS dispute resolution procedure (or any court proceedings)
(please refer to the chapter on managing disputes for further information on the

NHS dispute resolution procedure),

whichever is the later.

3.5.4.3 A contractor may make a further application to close its list of patients where
there has been a change in the circumstances of the contractor which affects
its ability to deliver services under the contract.
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3.5.5 Application to Extend a Closure Period

3.55.1

3.5.5.2

3.5.5.3

3.5.54

3.555

3.5.5.6

3.5.5.7

A contractor wishing to extend an agreed closure period must submit an
application to the Commissioner no less than eight weeks before the closure
period is due to end.

A template for completion by the contractor is attached in Annex 6. An
example covering letter from the Commissioner to the contractor enclosing
an application form is in Annex 7.

The Commissioner must acknowledge receipt of the application within seven
days, then if necessary, discuss potential support that could be offered to the
contractor, discuss with any affected LMC and consult other affected parties
before reaching a decision on the application to extend within 14 days from
receipt of the application. The Commissioner should use the template
consultation letter in Annex 8.

If the decision is to accept the application the Commissioner must issue an
extended closure notice as soon as possible after the decision is reached to
the Contractor, with a copy to the LMC for its area (if any) and to any person
it consulted in the decision-making process. The Commissioner should use
the template in Annex 9 to ensure that the contractor receives all the relevant
information.

If the decision is to reject the application then the Commissioner must
provide the contractor with a notification, including the reasons for the
rejection of the application, with a copy to the LMC for its area (if any) and to
any person it consulted in the decision-making process. The Commissioner
should use the template in Annex 10.

The contractor may re-open its list of patients before the closure period
expires if Commissioner and contractor agree.

Where an application for the extension of the closure period has been made
in accordance with this policy, and that application has been rejected, the list
of patients will remain closed until such time as any dispute arising from the
application has been resolved through the NHS dispute resolution procedure
(or any court proceedings) or until such time as the expiry of the original
closure notice. Please refer to the chapter on managing disputes for further

information on the NHS dispute resolution procedure.
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Annex 1 Example Application to Close Practice List of Patients i Sample
Template for Completion by Contractor

1 Example Application to Close Practice List of Patients i Sample Template for
Completion by Contractor

Annex 2 Example Application to Close Patient List i Sample Letter from

Commissioner to Contractor

1 Example Application to Close Patient List T Sample Letter from Commissioner
to Contractor

Annex 3 Example Consultation Letter from Commissioner to Affected Parties

1 Example Consultation Letter from Commissioner to Affected Parties

Annex 4 Approval i Example Closure Notice

1 Approval i Example Closure Notice

Annex 5 Rejection i Example Letter

M Rejectioni Example Letter

Annex 6 Example Application to Extend a Closure Period 1 Sample Template
for Completion by Contractor

1 Example Application to Extend a Closure Period i Sample Template for
Completion by Contractor

Annex 7 Example Application to Extend a Closure Period i Sample Letter from
Commissioner to Contractor

1 Example Application to Extend a Closure Period i Sample Letter from
Commissioner to Contractor

Annex 8 Example Consultation Letter from Commissioner to Affected Parties
Regarding Application for Extension

1 Example Consultation Letter from Commissioner to Affected Parties

Regarding Application for Extension

Annex 9 Approval i Example Extended Closure Notice

1 Approval i Example Extended Closure Notice

Annex 10 Rejection of Extended Closure i Example Letter

1 Rejection of Extended Closure i Example Letter
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4 GP Patient Registration Standard
for Primary Medical Care

4.1 Policy statement

4.1.1 There has not been any change in national policy in respect of patient
registration for primary medical care services i this guidance clarifies the
rights of patients and the responsibilities of providers in registering with a GP

practice in particular issues in relation to:

1 Who can access free healthcare

1 the provision of documentary evidence of identity or residence on registration
(in particular affecting migrants, refugees and asylum seekers (including

6f ai |l ed a swhdmaynnoshave KDor)documents such as household
bills)

1 the rights of patients who are temporarily resident in a specialist hospital away

from their home addr as s@hfhpladticcaccess t o t he

4.2 Aims

4.2.1 Inissuing these patient registration operating principles we aim to:

1 Clarify the contractual rules in respect of patient registration for patients,
practices and commissionrs

1 Reduce the risk of worsening health inequalities for specific populations (for
examples, asylum seekers or homeless people)

1 Agree on a consistent approach across England to clarify, simplify and
standardise the patient registration process for patients and practices

1 Embed best practice approaches for patient registrations

1 Ensure fairness, equity and transparency in the way general practice services
are delivered across England

4.3 Context
4.3.1 The Health and Social Care Act 2012 places an obligation on NHS England to

secure the provision of primary medical services for patients throughout

England. In addition, the Health and Social Care Act 2012 introduced statutory
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duties on the NHS to fihave regard to the
access to and outcomes achieved by services

4.3.2 There are further duties imposed on NHS England under the Equality Act
2010 and NHS Act 2006 on equality and health inequalities.

4.3.3 NHS England wishes to establish operating principles for GP practices for
patient registrations that promote equality, human rights and public health and
reduce health inequalities.

4.3.4 In addition, Care Quality Commission (CQC) guidance entitled; GP Mythbuster
29; Looking after Homeless Patients in General Practice can be found via the
link below’ as can GP Mythbuster 36; Registration and treatment of asylum
seekers, refugees and other migrants®

4.3.5 In 2014 Homeless and healthresearchpr ovi ded by Oreporieé | ess L

that 90% of the homeless people they surveyed were registered with a GP.
However, many responded that they were not receiving the help they needed
for their health problems, and 7% had been refused access to a GP or dentist
in the previous 12 months. In some cases, these refusals were due to having
missed a previous appointment or because of behaviour. Others reported that
they were refused access if they did not have identification or proof of
address.

4.3.6 Also the General Practitioners Committee (GPC) of the British Medical
Association (BMA) has related guidance which can be found can be found

here.
4.4 Who can register for free primary care services?

441 A patient does not need to be beelgidei narily
for NHS primary medical care 7 this only applies to secondary (hospital) care.
In effect, therefore, anybody in England may register and consult with a GP

without charge.

7 http://www.cqgc.org.uk/content/gp-mythbuster-29-looking-after-homeless-patients-
general-practice

8 https://www.cqc.ord.uk/quidance-providers/gps/gp-mythbuster-36-reqgistration-
treatment-asylum-seekers-refugees-other

150 | Page


http://www.homeless.org.uk/facts/our-research/homelessness-and-health-research
https://www.bma.org.uk/advice/employment/gp-practices/service-provision/patient-registration-for-gp-practices
http://www.cqc.org.uk/content/gp-mythbuster-29-looking-after-homeless-patients-general-practice
http://www.cqc.org.uk/content/gp-mythbuster-29-looking-after-homeless-patients-general-practice
https://www.cqc.org.uk/guidance-providers/gps/gp-mythbuster-36-registration-treatment-asylum-seekers-refugees-other
https://www.cqc.org.uk/guidance-providers/gps/gp-mythbuster-36-registration-treatment-asylum-seekers-refugees-other

4.4.2 Where a GP refers a patient for secondary services (hospital or other
community services) they should do so on clinical grounds alone; eligibility for
free care will be assessed by the receiving organisation.

4.4.3 The absence of any reciprocal arrangements between the nation-states, a
patientds nati onal i tiygivinggpedpla entitlenfettoe not r e
register as NHS patients for primary medical care services.

4.4.4 From October 2017, we have agreed contractual changes that help to identify
patients with a non-UK issued EHIC or S1 form or who may be subject to the
NHS (Charges to Overseas Visitors) Regulations 2015.

4.4.5 Practices will be required to provide all new patients with a revised GMS1
form, which includes supplementary quest:
eligibility for healthcare. For those patients who self-declare that they hold
either a non-UK issued EHIC or a S1 form, the practice will be required to
manually record that the patient holds either a non-UK issued EHIC or a S1
form in the patientds medical record and
supplementary questions to NHS Digital (for non-UK issued EHIC cards) or
the Overseas Healthcare Team (for S1 forms) via email or post.

4.4.6 The Department of Health has agreed to provide practices with hard copy
patient leaflets which will explain the rules and entitlements overseas patients
accessing the NHS in England.

4.4.7 ltis important to note that there is no set length of time that a patient must
reside in the country in order to become eligible to receive NHS primary
medical care services.

4.4.8 Therefore, all asylum seekers and refugees, students, people on work visas
and those who are homeless, overseas visitors, whether lawfully in the UK or
not, are eligible to register with a GP practice even if those visitors are not
eligible for secondary care (hospital care) services.

4.4.9 The length of time that a patient is intending to reside in an area dictates
whether a patient is registered as a temporary or permanent patient. Patients
should be offered the option of registering as a temporary resident if they are
resident in the practice area for more than 24 hours but less than 3 months. In
some cases a prosepective patient may not know how long they will reside in
an area, for example, destitute asylum seekers housed in temporary Home

Of fice commi ssi oned AGeneially inauchoccasasovbevpemmo d at i
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there is uncertainty over the length of time that a patient may be residing in an
area, but this is likely to be months rather than weeks, NHS England advises
that the patient should be registered as a permanent patient.

4410Animmigr at i on health charge (or O0s8JKrcharged)
nationals who apply for a visa to enter or remain in the UK for more than 6
months. People with indefinite leave to remain in the UK and those not subject
to immigration control (e.g. diplomats posted to the UK) are not liable to pay
the surcharge, but maybe ordinarily resident here and entitled to free NHS
healthcare on that basis.

4.4.11 Payment of the health surcharge entitles the payer to NHS-funded healthcare
on the same basis as someone who is ordinarily resident, from the date their
visa is granted and for as long as it remains valid. They are entitled to free
NHS services, including NHS hospital care, except for services for which a UK
ordinary resident must also pay, such as dentistry and prescriptions in
England.

4.4.12 Payment of the health surcharge is mandatory when making an immigration
application, subject to exemptions for certain categories of people and the
discretion of the Home Secretary to reduce, waive or refund all or part of a
surcharge payment. Most of these groups also receive NHS-funded
healthcare on the same basis as an ordinarily resident person.

4.4.13 Patients who have paid this surcharge as part of their visa application process

should be registered as with any other patients.
4.5 Immediately necessary treatment

4.5.1 General Practices are also under a duty to provide emergency or immediately
necessary treatment, where clinically necessary, irrespective of nationality or
immigration status.

4.5.2 The practice is required to provide 14 days of further cover following provision

of immediate and necessary treatment.
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Determining if the patient lives in the practice

area
46.1 Al | practices are required totieiave agreed
commissioner. Anyone who resides withinthe practic e 6s i nner boundar

entitled to apply to register for primary medical services and the practice
boundary should be clearly advertised to patients on the GPs practice leaflet
or website if they have one.
4.6.2 Inadditon,most practices have also agreed an i
463 Patients who move out of a practiceb6s inn
the outer boundary area may be able to remain registered with the practice if
they wish and the practice agrees.
4.6.4 GP practices are able to register new patients who live outside the practice
area without any obligation to provide home visits or services out of hours
when the patient is unable to attend their registered practice. It is for a
practice to decide, at the point of registration, whether it is clinically

appropriate and practical to register the individual patient in that way.
4.7 Access to registration

4.7.1 Practices should ensure there is equitable access for all patients who wish to
register with them. Registration should be available to all patients every day
rather than on particular days and throug
opening hours.

4.7.2 Where possible, it is good practice for practices to provide pre-registration
documentation in advance e.g. online prior to a patient attending to register in
person.

4.7.3 Practices may find it helpful to let patients know the less busy times of the day
when registration in person might be easier. However, registration forms may
be delivered by any means, including post and digital (eg scanned copy).

4.7.4 Where a practice has online registration options, a supporting signed letter
from the patient, posted or emailed to the practice, is acceptable to complete
the registration (ie patient signature).
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